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EXTRACT FROM BY-LAWS.

Section 9. No book shall, at any time, be taken

from the Library Room to any other place than to

some court room of a Court of Record, State or Fed-

eral, in the City of San Francisco, or to the Chambers
of a Judge of such Court of Record, and then only upon
the accountable receipt cf some person entitled to the

use of the Library. Every such book so taken from

the Library, shall be returned on the same day, and in

default of such return the party taking the same shall

be suspended from all use and privileges of the

Library until the return of the book or full compensa-
tion is made therefor to the satisfaction of the

Trustees.

Sec. 11. No books shall have the leaves folded

down, or be marked, dog-eared, or otherwise soiled,

defaced or injured. A party violating .his i rovision,

shall be liable to pay a sum not excee'^'ing the value

of the book, or to replace the volume l~y a nev/ one, at

the discretion of the Trustees or Executiv Commit-
tee, and shall be liable to be suspended from all use

of the Library till any order of the Trustees or Execu-

tive Committee in the premises shall be fully complied

with to the satisfaction of such Trustees or Executive

Committee.
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STATEMENT OF THE CASE.

Counsel for appellee realize that under Paragraph 3

of Rule 24 of the rules of this Court they are not re-

quired to include a ''Statement of the Case" in their

brief, "unless that presented by the * * * appel-

lant is controverted." Notwithstanding the many pro-

tests of counsel for appellants as to the sufficiency, fair-

ness and correctness of their "Statement of the Case,"



and their challenge to us to jDoint out wherein their said

statement is incorrect, we are compelled to say that we

are not satisfied with their statement; that we regard it

as a studied attempt on their part to so group and ar-

range the evidence and to so excerpt the testimony and

to so intersperse it with allegation and argument as to

garble the facts and to present a case to this Court that

was not presented to the trial Court, or to present it in

a manner different from the waj^ in which it was pre-

sented below. Neither time nor space permits us to ac-

cept appellants' challenge and to wade through their

** Statement of the Case" and to point out the many er

rors therein. And since, in all fairness to this Court, to

the trial Court, and to our clients, we are compelled to

controvert the "Statement of the Case" presented by

appellants, we prefer to state the case as we conceive it

to be.

Appellants, plaintiffs below, commenced this suit on

or about December 6, 1905, and alleged in their com-

plaint that on the 19th day of June, 1905, one of the then

plaintiffs, V. McFarland, located the B. C. Fractional

Placer claim, and that on said date there was flowing

over and across said placer claim a certain creek called

"Lurvey Creek," carrying from 600 to 1,000' miner's

inches of water ; that at that time said waters were un-

appropriated for mining, propelling machinery, or any

beneficial use, or at all; that on July 24, 1905, said Mc

Farland located the water so flowing in said Lurvey

Creek on the said B. C. Fractional Placer claim, claim-

ing 1,000 miner's inches of the said waters, and at the

point of intended diversion posted a notice declaring his
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intention of taking 1,000 miner's inches of said water

for mining, milling, and especially for use on the said

B. C. Placer, and declaring that said waters were to be

diverted by means of dams and flumes or pipe lines

measured from the point of junction of Lurvey Creek

with Gold Creek to the point of diversion, a distance of

about 700 feet up said creek. (Rec, p. 1211. Plaintiffs'

Ex. 4.)

The complaint further alleges that on August 26,

1905, McFarland filed the notice of appropriation for

record with the "District Recorder" of said mining dis-

trict
'

' of the District of Alaska. '

' And that on said date

the said V. McFarland did commence "a dam at the

point of diversion, and thereafter and immediately and

continuously construct an intake and flume and carry

said watei:>6 over and upon the said B. C. Placer claim,"

and thereon constructed flumes and sluices for the reten-

tion and collection of the gold mined on said placer, and

that said waters were so appropriated for said mining,

hydraulicking and washing gold in said placer, and were

necessary in full volume for such purpose. That plain-

tiffs all became co-owners with said McFarland of said

water and said B. C. Placer. The complaint further al-

leges that after said location, and while plaintiffs were

engaged in washing said placer ground, the defendant

did, without right, enter upon said Lurvey Creek at a

point above their said point of diversion, and divert the

said waters of Lurvey Creek from their natural channel

by means of dams, flumes, ditches, and pipe lines, and

divest and dispossess plaintiffs from the use of said

waters and prevent them from further using the said



placer claim therewith, and ever since have excluded

plaintiffs from the use of said waters to plaintiffs' dam-

age in the sum of $5,000.00. (Rec, pp. 11 to 18.)

Defendant answers, denying all the material allega-

tions of plaintiffs' complaint, and then alleges that on

and prior to July 2, 1897, one Joseph T. Gilbert was a

citizen of the United States, and the owner of six mining

claims in Silver Bow Basin, upon the waters of Lurvey

Creek; on that day he located a water right and posted

a notice, a copy of which is as follows, to-wit

:

"Notice of Location, Pre-empting of Right of Way for

Bitch, Flume and Pipe, and Location of Water.

To Whom These Presents May Concern : Know ye, that

I, Joseph T. Gilbert, of Milwaukee, Wisconsin, a citizen

of the United States, do hereby declare, and publish as

a legal notice to all the world, that I claim and have a

valid right to the occupation, possession and enjoyment

of all and singular that tract or parcel of land, lying and

being in the Harris Mining District, District of Alaska,

for the exclusive right of way for the purpose of con-

structing a ditch, flume, or pipe line from Lurvey Creek

to the Perseverance Mill Site, U. S. Survey No. 68B,

more particularly described as follows, to-wit:

Commencing at this notice and manument, the same

being erected at a dam in said creek, and running thence

First Course, N. 20 deg. 00' E. 151 feet, thence

Second Course, N. 47 deg. SO' W. 44 ft., thence

Third Course, N. 81 deg. 00' W. 126 ft., thence

Fourth Course, S. 20 deg. 15' W. 103 ft., thence

Fifth Course, N. 69 deg. 30' W. 75 ft.

to the head of the pipe line, thence by pipe N. 3 deg. 30'



W. 1,400 ft. horizontal measurement to the said mill site.

I also claim and have a valid right to 4,000 miner's

inches of water from said creek for mining purposes, to

be conveyed through said ditch and pipe to said mill site.

Notice posted on the ground this 2nd day of July,

1897.

JOSEPH T. GILBERT,
By Chas. W. Gakside,

Agent. '

'

And that thereafter, on the 6th day of July, 1897, the

said notice was duly recorded in the office of the recorder

at Juneau, Alaska, the said mining claims and water of

Lurvey Creek being located in said recording district.

That said waters, and the whole thereof, were located

and were necessary for the development and working of

the mining claims ; that the mining claims, mill sites and

water rights then located and owned by the said Gilbert,

and those thereafter located and acquired by the defend-

ant company herein, constituted one entire mining prop-

erty, and the plan of development and working of the

same contemplated the use of the waters of said Lurvey

Creek for the generation of power; that the water was

to be used in the houses, buildings and mills; that Gil-

bert began the construction of dams, flumes, pipe lines

and the erection of the necessary buildings to use said

water immediately after locating the same, and that said

work of development of said mines and the appropriat-

ing of said water and devoting it to beneficial and useful

purposes, as above stated, was prosecuted with reason-

able diligence; that said Gilbert sold to the defendani
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herein said mining property, water rights, etc., and said

defendant entered into possession of the same, and has

since continued diligently to develop the entire plant

and to erect works, build flumes, pipe lines, boarding

houses, crusher, air compressor, mills and other works

for the application to beneficial use of the waters so di-

verted and claimed; that since 1897 the defendant and

its grantors have continuously diverted and used the wa-

ters of Lurvey Creek at a point above plaintiffs' diver-

sion for such purposes, and defendant prays for con-

firmation of its title and that plaintiff's be restrained

from interfering with defendant's use of the water to

the amount claimed. (See Rec, pp. 19 to 28.)

A reply to the amended and supplemental answer

was filed herein, substantially denying the material af-

firmative matters set up in said supplemental answer,

and the reply further states that if it is true that the

said Joseph T. Gilbert, or the grantors of the defendant,

did post notices, etc., of the intended appropriation and

diversion of the water as alleged in the amended and

supplemental answer, that the same was not applied to

beneficial use, and that there were certain mining rules

and regulations in force in Harris Mining District, in

the district in which said water was located, and that the

defendant and its grantors have failed to comply with

the terms and conditions of the same. (Record, pp. 31

to 36.)

At the trial, appellant Walter F. Swan was substi-

tuted for plaintiff V. McFarland and his wife, Marie

McFarland. Upon the trial, appellants produced in sup-

port of their complaint appellant C. M. Thorndyke and



the locator and former plaintiff, V. McFarland. Said

Thorndyke testified to the location of the B. C. Frac-

tional Placer claim, the flow of the water in Lurvey

Creek, the location of their water right, and the con-

struction of their dam and flume, fixing the amount of

water flowing in Lurvey Creek on June 19, 1905, at from

550 to 650 miner 's inches, the length of the flume as being

from 150 to 160 feet and the size thereof as 12 feet of

length at 3 feet by 3 feet in size, and the remainder of

said length at 2 feet by 2 feet in size, and the beginning

of construction as of July 24th or 25th. (See Thorn-

dyke's testimony, Rec, pp. 138-139.) Witness McFar.

land testified to the same matter, fixing the length of the

flume at about 140 feet and the size as 2 feet by li/o feet,

and 2 feet high on the sides. (See McFarland 's testi-

mony, Rec, p. 224.) McFarland further says, on page

224: "We diverted the water and turned it through the

flume. I think it was on— I am sure—the 30th day of

July." And further says, on page 225, that they hy-

draulicked until the latter part of September, when the

defendant turned the water off. Witness Thorndyke

says, on page 146 of the record, that it would take about

a hundred and fifty to two hundred dollars to put the

ground back in the condition it was in before the water

was turned off. Witness McFarland also says (Rec, p.

228) that it would cost about a hundred and fifty to two

hundred dollars to repair the damage caused by the

shutting off of the water in September, 1905, and on

page 275 the same witness says that all the water natur-

ally flowing in Lurvey Creek was necessary for the suc-

cessful working of the B. C. Placer claim. In support of
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their reply, the plaintiffs produced and offered in evi-

dence a printed copy of the Miners^ Rules and Regula-

tions (pp. 1051-1066. Plaintiffs' Ex. No. 16).

During the examination of witness McFarland, plain-

tiffs moved to amend their complaint (Rec, pp. 276-

279), which said motion was denied by the Court (Rec,

p. 279), the alleged purpose of the proposed amendment

being to show good faith on the part of the plaintiffs.

The defendant, appellee here, under its general de-

nial showed that it had a prior right to the greater por-

tion of the Fractional Placer claim by virtue of its Mar-

tin Lode claim, thus limiting plaintiffs' undisputed

ground to a small part of the B. C. Placer. (Defend-

ant's Ex. No. 7. Record, p. 1196. Defendant's Ex. No.

6, p. 1066. Defendant's Ex. No. 44. See also testimony

of Lloyd Hill, Rec, p. 1010.)

The defendant, in support of its answer and cross-

bill, produced a large amount of evidence to establish its

claims, and showed that its grantors on and prior to the

year 1886 became the owners of the Perseverance, Alta,

Jumbo, and the Rim Rock lode claims, and the Rim Rock,

Alta and Ajax mill sites. And at said date conceived,

planned and laid out a definite and certain plan for the

development of said mines, then called the Perseverance

mines. (See Garside's testimony, Rec, p. 420, and p.

1196, Defendant's Ex. No. 7.) Said plan included the

driving of a main working tunnel into the mountain from

a point above said mill sites to cut the ore bodies in the

Perseverance ground at great depth and working the

mines by gravity system. Such plan involved more

monev than the then owners had at their command, and
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they adopted a temporary plan involving a less immedi-

ate outlay, to-wit: The building of a 10-stamp mill on

the Ajax mill site, the developing of power from Gold

Creek, the erection of an aerial tram from the mill to

the Rim Rock claim, which plan they developed and put

into operation and maintained until about 1895, when it

came to grief by the company going into the hands of 3.

receiver and the mill and tram being destroyed by snow

slides.

At the time defendant's grantors acquired said mines

and built said 10-stamp mill, the Gold Creek power and

the aerial tram, the said Lurvey Creek water was owned

and used by the placer miners then operating in thdi Lur-

vey Basin and Icy Gulch, as shown on Defendant's Ex.

No. 7, Record, p. 1196, and all the waters of Lurvey

Creek at that time were carried to the placer workings

in Icy Gulch by the '*Coon Ditch." (Defendant's Ex.

No. 7, aforesaid, and also Garside's testimony. Record,

p. 419.)

On or about June, 1896, the said receiver sold all of

said properties to defendant's immediate grantor herein,

Joseph T. Gilbert (Rec, p. 1387; Defendant's Exhibits

15, 16 and 17). As soon thereafter as the title to said

property was settled and confirmed in said Gilbert, he,

said Gilbert, engaged the services of the said Garside to

assist him, and immediately set about the improvement

and development of his said property. And thereafter

and in June, 1897, located the Perseverance No. 2, Alta

No. 2, Jumbo No. 2 lode claims, and thereafter in 1898

located the Perseverance Mill Site (Defendant's Exhib-

its 19, 20, 21 and 22, Rec, pp. 1398-1400, 1403, 1405), and
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on July 2, 1897, located the Lurvey Creek Water Right,

carveyed cut the ditch, flume and pipe lines, and on July

Gth thereafter recorded the notice of location in the re-

corder's office at Juneau. (See Defendant's Exhibit No.

18, Bee, p. 1068.) The Lurvey Creek water right was

located and the waters appropriated for use in develop-

ing and operating said mines and in the consummation

of the original plans adopted by the original owners and

advocated by Garside. Gilbert proceeded immediately,

on about July 1, 1897, to build, and did then build, a

house on the *' Lurvey Placer," shown on Defendant 'f

Ex. No. 7, to house his men, laid out the tunnel marked

on said Exhibit No. 7, "Gilbert Tunnel," and put men

to work driving said tunnel and to developing the said

Lurvey Creek water right (see testimony of Garside,

Rec, pp. 424-5), and had proceeded so far in the devel-

opment of said water right that in October, 1897, he had

water running in the old ditch to what is known as the

"Little Falls," the Little Falls being caused or produced

by the water running out of the ditch at the spillway,

and dropping down the mountain-side at a point in the

old ditch and the present flume near the point where de-

fendant's pipe line connects with its flume, as shown on

Defendant's Exhibit No. 7. Gilbert so diligently prose-

cuted his said development work during the working

seasons of each year, up to and including the year 1900,

that he had expended thereon the sum of $20,000.00, had

driven the Gilbert tunnel aforesaid, with its drifts and

crosscuts, as shown upon Defendant's Exhibit No. 7, to

its present extent, and as thereon shown ; had repaired

and rebuilt the dam at the place of intake of the said
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Lurvey Creek water right, and the old ditch to the spill-

way aforesaid, and around the head of Jackass Gulch,

and above the Bess Tunnel to the point where the Pearce

pipe line cut intersects the old "Coon Ditch" and the

Gilbert Ditch, known also as the Campbell Ditch (Rec,

pp. 373-8-9), as marked on Defendant's Exhibit No. 7,

making a rock cut above the said Bess Tunnel, and the

digging of a pipe line trench marked on said exhibit as

"Pearce Pipe Line Cut, 1898," from the said ditch to

the Perseverance Mill Site, all as shown on said Defend-

ant's Exhibit No. 7. (See testimony of Garside and Hill,

Rec, pp. 432, 533.)

In 1901 the appellee herein became the owner by pur-

chase from Gilbert of all of the property described here-

in, including the said Lurvey Creek Water Right, ditch

and pipe lines, and thereafter, in August of said year,

took possession of all of the said property, known as and

called the "Perseverance Mines," and at once and im-

mediately entered upon the development of the mines

and the final consummation of the original plans laid out

by the original grantors, and to that end, in said year

made a tunnel site location, and commenced the driving

of a tunnel into the mountain as aforesaid, called the

"Alexander Tunnel," the same being located, shown and

driven as marked and described upon defendant's said

Exhibit No. 7 ; that work was prosecuted continuously on

said Alexander Tunnel from said August, 1901, until the

latter part of 1904, when the said tunnel was completed

to its present length of 2,550 feet ; that upon the comple-

tion of said tunnel an upraise was started, work on which

was continuous until the same was completed in Decem-
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ber, 1905, reaching the surface at the point marked

"Raise" in the Perseverance ground, as shown on De-

fendant's Exhibit No. 7, the said raise being a total dis-

tance of about 920 feet vertical. (Testimony of John R.

Mitchell, Rec, pp. 714-715.)

During the time the work was being prosecuted in the

driving of the said Alexander Tunnel and the making of

the said upraise, the Lurvey Creek water was carried

through the ditch to the spillway and there spilled over

what is called the "Little Falls," dropping down into

Perseverance Creek, where it was conveyed by pipes and

other means into the blacksmith shop, the boarding

house, and down the air shaft in the Alexander Tunnel,

where it was used in the driving of said tunnel for ven-

tilation purposes; that the said water rendered great as-

sistance in driving the tunnel and making the upraise,

in absorbing and driving out and destroying the gases

produced from blasting. Before the completion of the

said upraise, and about March, 1905, the defendant en-

tered into a contract with the Joshua Hendy Machine

Works, of San Francisco, to erect a 300-stamp mill, with

all auxiliary works therewith, including the furnishing

of the pipe and the laying of the pipe line from the mill

to the penstock. About May, 1905, the said Joshua Hen-

ry Machine Works commenced the construction of the

said mill by laying off grounds for the foundation of the

mill and crusher-house, for the foundation of a new

boarding-house, and thereafter, in the same month, com-

menced the excavation for the foundation of the board-

ing-house, the foundation of the crusher-house, and of

the mill, which work was continued until the new board-
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ing-house was completed and occupied, early in July,

1905. The crusher-house was completed and the machin-

ery installed therein in October, and the foundation for

the 30'0-stamp mill completed, and the building com-

menced and partly constructed when the working season

closed in November, 1905.

Early in June, 1905, Mr. Ruud, the engineer for

the Hendy people, surveyed the pipe line from the

mill to the penstock, marked the line for the trench,

and took the necessary measurements for ordering

the pipe. (Testimony of .Elias Ruud, Rec, pp. 932-

939.) The excavation for the pipe line trench was com-

menced at that time and completed ready for the pipe

in the latter part of July, 1905, when, on July 31, 1905,

the defendant was enjoined from laying the pipe therein

across the Perseverance Lode Claim No. 4, which claim

was in conflict with the Lady Corsen and Bess Lode

claims, as shown on Defendant's Exhibit No. 7. By the

latter part of October, 1905, the pipe had been laid from

the mill to the south end of the Perseverance Placer, the

northeast side line of the Bess, or Perseverance No. 4.

(Mitchell's testimony, Rec, pp. 710^711.) On about Au-

gust 5, 1905, a flume was completed from the east or

north branch of Lurvey Creek and the waters of said

Lurvey Creek were turned into said ditch through saiJ

flume. On about August 8, 1905, defendant began the

construction of the present dam in the main Lurvey

Creek at the point of diversion and on the site of the old

dam, and at the same time began the construction of the

flume from the present dam to the present penstock near

the Little Falls. This flume was built and completed by
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tlie .... day of September, 1905. This flume connected

with the said flume from the east Lurvey, was built in

the ditch, and followed the ditch to the penstock, and

a spillway was made at the Little Falls at or near the

point cf the spillway in the old ditch. The waters of

both branches of the creek ran through this flume and

spilled out at the Little Falls and flowed to the several

points of use, as it had done for the several years be-

fore. In April and May, 1905, the prepared framing

timbers and lumber for the crusher house and mill, and

the lumber for the new boarding house, was being un-

loaded at the wharves at Juneau, and later on the ma-

chinery began to arrive, and the defendant began haul-

ing said materials and machinery to the Perseverance

mills for the erection of said mills. (Testimony of Mc-

Farland, Rec, pp. 239.)

Juneau is a small town, and the defendant's mines

are but four miles bj^ wagon road therefrom. The peo-

ple cf Juneau are much concerned about the develop-

ment of these mines, are quite familiar with the Per-

severance properties, and keep thoroughly posted as to

what the defendant is doing. "When plaintiff Thorndyke,

who was running a little independent assay office in

Juneau, and the plaintiff McFarland, who was running

a little drug store in Juneau, and plaintiff Kelley, who

was a miner and prospector, living at Juneau, all of

whom had lived in Juneau for several years, saw the

defendant going forward with its mill, they at once ail

turned mining engineer and prospector, located the al-

leged B. C. Placer claim, largely overlapping the prior

Martin Lode claim, and also located their alleged wate:*
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right, as hereinabove set out; and on August 26, 1905,

filed their water location notice for record and com-

menced their dam and flumes for the diversion of said

water, completed the same, and turned some water

through such flumes. They constructed their said dam

and flumes with as much haste as the conditions would

permit, then turned the water through and let it run

to waste on the hillside and wholly within the boundaries

of the prior Martin claim. (See testimony of Thorndyke

and Mitchell, Rec, pp. 192, 712-13. Also Defendant's

Exhibit Nos. 5 and 29, Rec, p. 1464, 1481.) Such were

the conditions at the close of the season of 1905. In

December, 1905, plaintiffs commenced this suit as above

set out.

In May, 1906, the defendant completed the pipe line

to the penstock and connected it to the flume and turned

the waters through it, and used it in sluicing off the

mill foundation, and the dirt and debris about the mill

and crusher house. (Rec, p. 712; also, 626-7.)

The earthquake of April 18, 1906, destroyed the plant

of the Joshua Hendy Machine Works and they were

unable to complete the mill, and, owing to such fact, the

mill was not completed until 1907, and during the time

from May, 1906, to June 1, 1907, all of said waters that

would have been used for the mill and crusher were

returned to the creek while not so used. At the time

of the trial, defendant had a 100-stamp mill about com-

pleted with one section of 50-stamps ready to run as

soon as the season opened and the water developed suf-

ficiently therefor. x\t the time of the trial of this cause,

these appellants were adversing defendant's (appel-
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lee's) applicatiou for patent to the said Martin Lode

claim. (Rec, p. 1477, Defendant's Ex. No. 7, and Plain-

tiffs' Ex. No. 17.) The said adverse suit was tried

immediately following this suit by the same Court, the

same judge j^residing, and judgment and decree ren-

dered therein on June 28, 1907, and filed and entered on

the same day, decreeing the title and right to possession

of the said Martin Lode claim in defendant appellee,

and decreeing the appellants to have no right or title

in the ground included within the boundaries of the

said Martin Lode claim; that said judgment and decree

in said adverse proceedings on the Martin Lode claim,

which are known as Cause No. 626A, was made and

entered on the same day, simultaneously, with the judg-

ment and decree made and entered in this cause, and

so far, plaintiffs have not appealed from said judgment

and decree. A certified copy of such decree is filed in

this cause.

After the entry of the decrees in the cause, and said

CausQ No. 626A, appellant Thorndyke filed applications

in the United States Land Office, asking the Department

to institute suits against this appellee to vacate its pat-

ents to the said Perseverance Placer and the Persever-

ance No. 2, Alta No. 2 and Jumbo No. 2 Lode claims,

all as shown on Defendant's Exhibit No. 7, and involved

in this suit. Both of said applications were denied by

the Department. And certified copies of the rulings or

decisions of the secretary of the interior are filed in

this cause. During the trial, appellants' counsel elicited

testimony from several witnesses and offered testimony

on behalf of appellants, solely, for the purpose of laying
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the foundation for the said applications to the Land

Oflfice and to pave the way for the trial of said Adverse

Cause No. 626A, which directly followed the trial of

this cause, and so added largely to the volume of the

record in this cause, and of which appellants now so

strenuously complain. (Testimony of Stowell, Rec, pp.

925-7.)

At the conclusion of the testimony and argument of

counsel the Court made and filed its Opinion herein, and

thereafter made its Findings of Fact and Conclusions

of Law, a copy of which is set forth in the record of

this case. The plaintiffs claim that the Court erred in

making Findings of Fact numbered 8, 9, 11, 12, 13, 14,

a part of 15, and 16 and 19, and Conclusions of Law

numbered 2 to 7, inclusive, and the making of said last

mentioned Findings of Fact and Conclusions of Law

are specified as error upon which plaintiffs ask this Court

to set aside the judgment of the lower Court and grant

the relief demanded in their brief. (See pages 115 to

120, inclusive, Plaintiffs' Brief.)

(We shall hereafter, to simplify matters, refer to

the appellants as ** plaintiffs" and to appellee as "de-

fendant.")

The Findings of Fact numbered 8, 9, 11, 12, 13, 14,

a part of 15, and 16 and 19, complained of. are a^

follows:

"8. That immediately thereafter the said Gilbert

commenced the development of his said mines by driv-

ing tunnels and cross-cuts at what is now called the

Gilbert tunnel and upper workings, and at the same time

commonccd the reconstruction of the old dam and the
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old ditch from the old dam aforesaid, and continued

such development during the working season of each

year thereafter until the close of 1899, when he com-

pleted the ditch to the penstock above said mill site and

excavated a trench for the pipe line from the penstock

to the said mill site, and as early as October, 1897, had

the water flowing in said ditch and turned out at the

old spillway and over the "little falls," said points

being about midway between the mill sites and the in-

take on Lurvey Creek."

"9. The Court finds that the said Gilbert located the

said water of Lurvey Creek in good faith and for the

purjjose of applying the same to beneficial use, as stated

in the findings, and continued actual work on his mines

and water rights and water location and prosecuted the

same with diligence up to the year 1901."

"11. That immediately upon the defendant taking

over said properties in August, 1901, as aforesaid, it

commenced the repair of said water right, ditch and

dam, and laid out and commenced the driving of a tunnel

in and over and upon said property, known as the Alex-

ander tunnel, which said tunnel has its portal about

275 feet above the said mill site, and extended said

tunnel into the mountain, about 2,550 feet, cutting the

ore bodies at a depth of about a thousand feet below

the Gilbert tunnel and far below the apex of the ore

bodies."

"12. In 1902, while the defendant was driving said

Alexander tunnel, the water from Lurvey Creek was

carried through said ditch, spilled over the spillway

into a canon below the said "little falls," where it was
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picked up and conveyed by pipe line to the blacksmith

shop of the said defendant company, and therein used,

and in 1908, during the progress and development of

said water rights and mining claims, said water was

extended to and used in the boarding house, and down
an air shaft of the Alexander tunnel for purpose of

ventilation. '

'

"13. In the latter part of April and early part of

May, 1905, defendant commenced the excavation for the

foundation for a large boarding house, crusher house,

compressor house, and for a one hundred stamp mill,

the ground being laid out for a three hundred stamp

mill, also for a new trench for the pipe line from the

mill to the penstock at the old ditch, and continued

their said work with reasonable diligence, and on August

1, 1905, a new boarding house was completed and in use,

with the Lurvey Creek water therein for domestic and

fire purposes, and a foundation for the crusher house

completed, and the trench for the pipe line completed,

and the material on the ground for the construction of

the crusher house, and the new flumes from the dam

to the penstock, as well as much of the material for the

construction of the mill. By the latter part of October,

191)5, the pipe line had been laid from the mill to the

south corner of what is known as the Perseverance

placer claim, a new flume completed from both the main

and east branches of Lurvey Creek to the penstock at

the head of the pipe line and the water turned into it

and discharged at the spillway, and passed down into

the ravine, as it had done theretofore, from the old

ditch, where it was picked up for the uses aforesaid.
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And that in April and May, 1906, the pipe line was

completed to the penstock and the water turned into it

and used at the mill and for hydraulic purposes, and

during said year a mill was completed of sufficient size

and dimensions to accommodate one hundred stamps,

and to this extent the scheme and plan of development

laid out and started by the said Gilbert in 1897 was

completed. '

'

"14. That during said time patents were issued to

all of the said mining property, together with certain

other properties located by the defendant, to-wit, the

Perseverance No. 5, Perseverance No. 6, and Ethel frac-

tion lode claims and the Perseverance placer, all con-

tiguous to the first mentioned property, the said Gilbert

having in 1903 deeded the first named property to the

defendant. That during said time defendant had com-

pleted an upraise from a point near the end of the

Alexander tunnel a vertical distance of 920 feet, and

run many drifts and levels, and completed other under-

ground works, all for the successful mining and opera-

tion of said property, at a cost and outlay in excess of

$500,000. The following map shows the relative loca-

tions of the Perseverance Company's patented and un-

patented mining claims, the mill sites, the course of

Lurvey Creek across the mining claims, and the location

of the B. C. placer claim, as well as the Perseverance

Company's flumes at the intake, the course of their

diversion and pipe line, and the location of the diversion

of the plaintiff on the B. C. placer and the place of the

alleged use thereof on the overlap marked for iden-

tification."



21

(Map and lettering omitted.)

'*15. * * * A small part of the B, C. placer was

located on unoccupied land * * * and on the 26th

day of August thereafter c«iuimenced the construction

of a dam and intake and flume, and thereafter proceeded

to do some ground sluicing on what is known as the

Martin lode claim, a prior lode location claimed by the

defendant, over which the B. C. fraction lapped, but no

clean-up was made, and no gold was obtained therefrom

of any consequence. That there is only from one-eighth

to one-half of an acre of the B. C. fraction claim thai

is not in dispute, that could be successfully worked out

or sluiced by the water taken from Lurvey Creek at

plaintiffs' intake."

''16. That the Court further finds that the location

and attempted appropriation of said water by the plain-

tiffs was not done in good faith or for any beneficial

purpose and was not used or applied to any useful or

beneficial purpose by said plaintiffs, and was not in-

tended to be used by said plaintiffs for any useful or

beneficial purpose.

"19. The Court further finds that the work of diver-

sion, appropriation and application of 4,000 miner's

inches of water from Lurvey Creek by the defendant

herein was prosecuted to completion with reasonable dil-

igence from the time of the inception of said right, and

that all of the material allegations of the defendant's

amended and supplemental answer herein are true."

For the convenience of the Court, we take the lib-

erty to set out in narrative form sufficient of the testi-

mony and evidence adduced upon the trial and, as we

believe, supports the foregoing Findings of Fact.
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SYNOPSIS OF TESTIMONY.
The first witness called on behalf of the defendant

vas the witness T. H. George, whose testimony com-

mences on page 385, Vol. 1, printed record. Mr. George

qualifies as a deputy U. S. mineral surveyor and mining

surveyor; testifies as follows: "That he is acquainted

with the property in Silver Bow basin, including the

Martin Lode- c^aim, and further, on page 386, that he

made an official survey of the Martin Lode claim at the

request of the Perseverance Company, and was fur-

nished with a certified copy of the location from the

Surveyor General's office, which certified copy is iden-

tified and offered in evidence as Defendant's Exhibit

No. 6, went on the ground on the 26th day of September,

1&06, with a copy of the location notice and found the

center monument on the north end of the claim a nd

from that monument he ran a line to the monument on

the south end line, thus establishing the course of the

claim, found the center monument on the south end line

and from the data at hand proceeded to make the survey

of the claim, and on page 388, Defendant's Ex. No. 7

is identified and the tunnel on the Martin Lode claim

and the monuments are described; on page 389, that

he did not find a monument down near the tunnel on

the claim, but that he had seen a monument there four

or five years before, and that it consisted of an old

drill in a hole at that time, but could not find it when

he made the survey; that there had been some rock

removed by blasting or otherwise, and thus the iron

drill was removed or misplaced. On p. 339: "I just

stated that I found a monument, one monument on the
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north end line, and line of survey, found the center

monument on the south end line. That shows the course

of the side lines. The course of the side lines would be

parallel. We found these center monuments and estab-

lished the corners. It would be a difficult matter to

establish the locus of the claim without that, but I found

these monuments." That none of the owners of the

Martin Lode was with me at the time. I was on the

premises some four or five years before that time and

knew of the center stake referred to as the iron drill

which was in the tunnel; on p. 391, I did not see any

placer workings or any hydraulic work or any ground

sluicing or any flume or dam in the creek (meaning

Lurvey Creek), and on further being cross-examined by

Mr. Israel, on p. 392, stated that ''I saw no indications

of ground sluicing being done on the B. C. Placer or

the Martin Lode claim." On p. 395 that "I did not

know of any placer mining going on up there in the

fall of 1906, but knew that there was a controversy be-

tween the parties who claimed to be the owners of the

B. C. fractional claim and those who claimed to be the

owners of the Martin Lode claim, and also knew that

there was some controversy over the Perseverance

Placer claim (p. 396, Printed Record) ; at page 397,

when I was on the premises some four or five years

before I made a survey and saw the center end line

monument on the Martin Lode claim which was in the

creek, and when I surveyed the claim I found the same

center end monument in the creek. (P. 398. Printed

Record.)
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After this follows the offering in evidence of the

various instruments in writing constituting the chain

of title of the Perseverance Mining Company to its vari-

ous mining claims, water rights, mill sites, etc.

Geo. W. Garside testifies, commencing on p. 412, first

volume, that he is aged sixty years and that his occupa-

tion is mining engineer; that he has resided in Juneau

for about twenty-three years and during that time has

followed mining engineering and surveying proper. De-

fendant's Ex. No. 7 for identification was made by him,

assisted by Lloyd Hill; is acquainted with the different

mining claims and other data and mining referred to

on this map, in fact, located all the mining claims on

there except two or probably three, and those claims

that he did not locate were the Martin and the Lurvey,

and he became acquainted with the mining property and

properties indicated on the map and plat of Defendant's

Ex. No. 7 as early as 1884 or 1885. He was one of the

original locators of the Jumbo, Alta and Perseverance

No. 1 and Eim Kock, indicated on said Exhibit No. 7.

Then, in reference to those claims, he states, on page

414, that all the claims that are in yellow (referring to

said Exhibit No. 7)— the Alta, Jumbo, Perseverance and

other claims, are the claims acquired prior to 1901, and

the blue c'aims were patented since 1901, and the red

claims are in conflict with the Jualpa Mining Company;

first became acquainted with Joseph T. Gilbert in 1893,

and got well acquainted with him in 1896; known all

the other property not heretofore mentioned which is

represented on said Exhibit No. 7, that is the three mill

sites marked **Alta," "Ajax" and "Rim Rock"; was
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part owner in these three claims; one of the grantors

mentioned in one of the deeds that constitutes the chain

of title of the Perseverance Company to the mining

property, mill sites, etc., owned by said company, had

business with Joseph T. Gilbert, one of the former own-

ers of said property in 1897 when the said Gilbert wa;-5

in Juneau. On p. 415, that some improvements that

were placed upon the mining property indicated on said

Exhibit No. 7 were placed thereon before Gilbert be-

came the owner and that the underground workings

marked "foot wall," *'stope," and "old workings," and

a large excavation marked "Raise 13," were made be-

fore Gilbert became the owner and were used in

getting ore frcm the Black Knoll, all of which are

indicated on said exhibit, and also that there was

a tramway built as indicated on the said map

and plat on the Eim Rock, and from the mill

(old mill) to the Ajax mill site; that there was a

mill built and bunkhouse and boarding house, and a

ditch dug and dam put in Gold Creek, all before Gilbert

became the owner of anj' of the property; that the

old mill was run and operated for about three seasons;

that the ore that supplied the mill was taken out from

above and taken down the aerial tramway to the old

mill for the purpose of mining. On page 487, Vol. 2,

that the Perseverance Mill Site was located in 1897 or

1898 and patent was obtained for Mr. Gilbert for Per-

severance No. 2, Alta No. 2, Jumbo No. 2, at the same

time, and the survey was made by me; the old mili

referred to that was formerly operated, stood within

about two or three hundred feet of the new mill erected
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by the Perseverance Company. Page 448, same volume,

"That the old mill was built down the hill from the

mining claims in order to get water power, but the new

mill site is preferable on account of frequent snow slides

where the old mill stood; that in fact the old mill was

taken out by a snow slide. That the old mill did not

use the Lurveij Creek ivater right, because it ivas pos-

sessed hy other parties at that time. (P. 419.) That

the claims that were acquired by Mr. Gilbert through

location and patenting were the Rim Rock, Persever-

ance, Alta, Jumbo, Perseverance No. 2, Alta No. 2, Jum-

bo No. 2 and Rim Rock Mill Site, Ajax Mill Site and

Perseverance Mill Site. On p. 420, "That he was em-

ployed by Mr. Gilbert about 1896 or 1897, and acquired

tit^e to the Perseverance No. 2, Alta No. 2, Jumbo No. 2

and Perseverance Mill Site, ran the tunnel that is

marked on map and plat as "Gilbert Tunnel" for Mr.

Gilbert and looked after his rights generally on Lurvey

and Gold Creeks, and that he made a survey of what

is new known as the Alexander Tunnel or Tunnel Site,

in 1886, but the location notice was never recorded, but

was posted on the ground at that time. On page 428,

"Located the water of Lurvey Creek at the point

marked "Gilbert Water, Located in 1897"; that brother,

Charles Garside, and I located and surveyed the Gilbert

Water right on Lurvey Creek, identifies the certified

copy of said water right as being a copy of the notice

that was posted and recorded. On page 422, Defend-

ant's Exhibit No. 18 is identified by witness and drew

up the said notice himself, and surveyed out the pip?

line before posted the location notice; had to do it in
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order to get the field notes. Then, on page 423, de-

scribes on the map and plat, Defendant's Exhibit No. 7,

pipe lines as they had surveyed it and said location of

water, and survey was made for the purpose of con-

ducting the same to the place where the new mill and

air compressors are at the present time, and the water

was to be used to generate power for running the mill

and air compressors ; that he remained in the service

of the said Gilbert for the next two or three years after

1897 (p. 424) ; laid out the tunnel in 1896, and started

it in 1897, that is, the Alexander Tunnel, and patented

the Perseverance No. 2, the Alta, Jumbo, Perseverance

Mill Sites, all of which was done for Mr. Gilbert. Before

Mr. Gilbert left Juneau in 1897, William Nelson was

left to perform the work on the water right and mining

property for Mr. Gilbert under the instructions of the

witness. Mr. Nelson, under instructions, looked after

the water right on Gold Creek and the water right on

Lurvey Creek and ran the ditch which came from the

East Lurvey and ran into the dam where Gilbert had

made a location in 1897. Page 425, he is handed a

photograph and asked if he identifies it, and he states

that it is a photograph of Lurvey Creek—what is known

as East Lurvey, and also a flume— a new flume, and

what used to be the old flume, and also indicated the

ditch which Mr. Nelson dug and came into the dam above

this point, which said exhibit is marked for identifica-

tion Defendant's Exhibit No. 27. On page 426, witness

points out on this photograph the old ditch made in

1897 and indicated in the following manner: "It can

be seen on the photograph coming right here at the foot
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of this bluff, and it was distinct up to this point, and

then it caved in and washed out somewhere about a

hundred feet from where shows the Gilbert dam. The

Perseverance dam at the present time appears at this

point." On page 427, That he was on the ground and

saw the old ditch that was dug and excavated by Nelson

in the year 1897. Then he takes a pen and ink and

marks approximately the old ditch excavated by Nelson

and as indicated by the letters ''A," ''B," and "C."

That the purpose for which said ditch was dug was to

take the water from the East Lurvey to the Main Lur-

vey Creek. (P. 428.) The ditch from the East Lurvey

taps the Main Lurvey Creek at a point above the old

dam made by Campbell and it was discharged in the

Main Lurvey above said dam so that it could get into

the ditch and would convey the water from the East

Lurvey, and it would have conveyed the water from

the East Lurvey into the Main Lurvey Creek so that it

could have been picked up by the flume of the Persever-

ance Company, if the Perseverance Company's dam and

flume had then been constructed as it is now." On

page 429, witness explains what is meant by the old

dam and ditch which was there prior to 1897 and is

indicated by the curved line on Exhibit No. 7, from the

Gilbert water location of 1897, and extended still fur-

ther on than is indicated on the map. Then marks the

creeks as indicated and drawn on said map, and on page

430, a little square is placed on said map indicating the

Old Mill and is marked "Old Mill"; that the ore which

was put through the old mill came from the under-

ground workings marked ''Old Tunnel and Foot Wall
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Stope," and also the .drifts and also the workings

marked ''Raise 134," and it was hauled in wagons and

dumped over the bluff and caught in a chute; that th?

ditch made by William Nelson is marked "Old Ditch,

William Nelson, 1897." On page 431, knew about the

old dam being in East Lurvey Creek prior to 1897 and

also an intake and dam in Lurvey Creek which had been

partly destroyed but made the water run in the ditch

just the same; took charge of the property in 1897 and

continued in charge for the years 1898 and 1899, the

ditch continually opened up; (p. 432) water ran through

it in 1898. Mr. Pearce made a cut for a pipe line from

the point indicated near the letter where it shows an

elevation 710, and run the cut around, and it is marked

''Elevation 710," and Mr. Pearce, who was working

also for Mr. Gilbert in 1898, cut out the brush and

cleaned the surface off down to just below the upraise

—where the upraise is now—down to Jackass Gulch,

and from there it ran down just over the tunnel where

the tunnel is now, and made an open cut in the rock,

quite a bit of work, and continued the cut all around

down to Gold Creek in 1898. This was done to pipe

line the waters of Lurvey Creek on down, and that the

water came through the old ditch in 1897 and 1898 be-

tween the pipe line that was cleared out by Pearce,

and Lurvey Creek, and the water overflowed at this

point. On page 433, question, state what was done in

the years 1897 and 1898 and 1899' in regard to the Lur-

vey Creek water right? A. "A better dam was put

up— a brush dam— and saw this dam, cleaned out the

ditch as usual and opened it here and there— in some
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places quite a little work had been done, and during

the years 1898 and 1899 Mr. Pearce was manager and

foreman." ''Pierce had driven part of the tunnel up

there in 1898 and 1899 until this upraise was made under

Gilbert, and while he was doing that he had taken charge

of the water. (434.) Pearce was working for Mr.

Gilbert during the years 1898 and 1899; I was over the

property during that time doing the engineering for Gil-

bert, laying out the tunnel, making surveys for upraises,

connecting underground workings, also showing Mr.

Pearce all about the ditch; where it ought to run and

all those things. Points out on map (Defendant's Ex.

7) a cut surveyed by him, and describes it as running

from Coon Ditch to Gold Creek. (P. 435.) This was

all done for Mr. Gilbert in 1898. Mr. Pearce had charge

and did the work after I made the surveys. Knew the

condition of the property in 1900. Mr. Pearce was not

up there. Mr. Nebins (Nevins) had control of the prop-

erty for that year; met Col. Sutherland in about 1879;

first mentioned this mining proj)erty, etc., to Col. Suth-

erhmd in 1888 and 1889 in San Francisco and tried to

induce hira to buy it ; then met him in 1897 in New York

in connection with the sale of this property from Gilbert

to Sutherland, and Sutherland's people assumed control

of the property in the year 1901. Mr. Pearce had charge

of the mines and witness was engineer and laid out the

work; the first thing they did was to lay out the tunnel

site and witness furnished the field notes for the notice

posted at the mouth of the tunnel, the proposed tunnel

m.arked at this point "Blacksmith Shop" (referring to

Defendant's Ex. No. 7). Blacksmith shop is right at
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the mouth of the tunnel. I surveyed the tunnel, showed

Pearce the lines, etc. (P. 437.) Made a survey of the

tunnel as marked on Exhibit No. 7 and is referred to

as Alexander Tunnel. Presented to him a paper and

recognized it as a copy of the tunnel site location ; states

"that I furnished the field notes and some attorneys

made it out. (P. 438.) The copy is admitted in evi-

dence and marked Defendant's Exhibit No. 28. This

is the same tunnel which I located in 1886, and located

it again for Mr. Gilbert in 1897. The first location was

not recorded. (P. 439.) That on Exhibit No. 7 the sur-

vey was made of the tunnel just as indicated thereon

and is known as Alexander Tunnel. The tunnel was

started as near as I can remember in 1901, before the

tunnel was located and surveyed. On page 441 '^That

Mr. Pearce kept up the work in 1901 on the ditch (mean-

ing the water ditch), increasing the depth of the cut

along the line of the water, built other works around

there, such as tramways, put in machinery, and black-

smith shop, used water in the boarding house, and kept

the water in use. There was afterwards an upraise in

the Perseverance Tunnel and the Alexander Tunnel.

The tunnel was run during that year and the year 1902

up to about the point marked ''Upraise" on Exhibit

No. 7. Then after the upraise was made, and in about

1903, they commenced to run water down to run a blast

and make the air better in the tunnel. On page 442,

That water frflm Lurvey Creek was conducted down

and used in the upraise in the tunnel to create a blast

to purify the air and was used in the blacksmith shop.

The water was conducted from the point marked "No.
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1" on said Exhibit No. 7, conducted down the ditch

and ran down dackass Gulch and passed the upraise.

(P. 443.) Describes how the water was conducted by

pipes, etc., to the boarding house and blacksmith shop

and the water was brought down from Lurvey Creek

through an opening and over a little bluff through the

ditch Perseverance Creek. Perseverance Creek starts

between '*0" and "L," continuing to a point on Per-

severance No. 4 just above the letter "V," Defendant's

Exhibit No. 7— the letter "V" in the word "Persever-

ance." (444.) In 1903, about 100 inches of water was

used for the air shaft, blacksmith shop and boarding

house, and in the years 1904 and 1905 an increased

amount was used, another boarding house built and a

fire hydrant was built, and it took considerable water

to supply that in case of necessity. (P. 445.) In 1904,

the tunnel was run 2,500 feet and completed up to that

distance and reached a distance in the mountain in 1904

to what is known as "Gilbert Old Tunnel." Was in

the tunnel and over the ground in the years 1904 and

1905. In 1904, made a survey for an upraise, which

upraise was marked on Defendant's Ex. No. 7 "Main

Raise" on the Perseverance claim. (P. 446.) The up-

raise was started the last of that year, 1904, and was

finished some time probably in December, 1905. The

distance from the tunnel to where the upraise strikes

the surface of the ground is approximately 1,000 feet.

The upraise was run to furnish air to the mine prin-

cipally and also to connect with the upper workings.

(P. 447.) The upraise also had something to do with

the development of the mining claim—finding out the
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tunnel. Also laid out the plans for building a new mill

and new boarding house for the Perseverance Mining

ComiDany, and Mr. Mitchell was superintendent, and a

Mr. Berry, of San Francisco, had charge of the con-

struction of the mill. Also laid out the foundation and

the mill was built by the Hendy Company. Laid out

the foundation for the mill May 10, 11 and 12, 1905.

(P. 449.) That the Lurvey Creek water right was dur-

ing all this time kept up. Then indicates on map and

plat. Defendant's Exhibit No. 7, the old ditch and pipe

line as constructed at the present time which was done

in the year 1905 and water put in it. The pipe line was

commenced to bo laid in 1905. (P. 450.) The pipe line

is now laid down to the mill. The mill was commenced

to be built about May 11th of 12th, 1905. (P. 451.) He

has had experience estimating the amount of water

which flows in a creek and has had experience in measur-

ing water flowing in streams for about forty years.

Have known Lurvey creek ever since 1884 and 1885,

and that the water flow in the creek is spasmodic and

that the maximum flow of the main Lurvey before the

east channel enters it is 1,000 or 1,200 inches, and would

average something like 500 or 600 inches— a little more,

and a minimum flow of nothing. The water is furinshed

principally by a snow pile back of Lurvey and over

the basin and also from water produced by melting ice

and a glacier. (P. 452.) The east branch of Lurvey

would average about one-third of the main branch. Some

times that would not be correct, however, because the

ice melts in some places earlier than others. The build-
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iiig for the mill was laid out for 300 stamps— a 300-

stamp mill. (P. 453.) A l,O0O-lb.-stamp would require

about two horse power to run a Bangor machine—

a

little over. Acquainted with Tom George, who made

the official survey of the Martin Lode claim; acquainted

with the Perseverance Placer claim indicated on Defend-

ant's Exhibit No. 7, and have heard of the B. C. Placer

claim being in conflict with the Martin Lode claim. (P.

454.) Used Mr. George's field notes regarding the Mar-

tin Lode survey in making up Defendant's Exhibit No.

7. (P. 456.) "Knows where the Perseverance Placer

claim, that it was located in 1903 by me for the Per-

severance Mining Company. It is located in triangular

form because he did not want to conflict with the Martin

Lode claim. (P. 457.) Made computation in regard

to this property and the plans upon which it is being

operated, and have estimated the number of miner's

inches of water that would be necessary for the purpose

of mining and running and operating a 300-stamp mill;

that it would take fully 31/. horse power to the stamp

with other machinery added. Over 1,000 H. P. would

be required. That would furnish power for running

all the stamps, the concentrators, tram, electric light,

and in all it would take fully 1.000 H. P., and that a

miner's inch is nearly a H. P. It requires a foot and

a half elevated head, 411 ft., to generate 1 H. P. The

Court ask a question and the witness answers—"So

that when it is 600 or 700 feet it is more than a H. P.

A miner's inch is in proportion, 411 ft." (P. 458.)

Has estimated the amount of power wliicji would be

generated from the water of Lurvey Creek, taking it
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from the intake and conducting it as it is taken down

to the Perseverance Company's mill. Some times it

would not produce anything and some times produce

enough to run the mill, about 500' or 60O miner's inches

of water, and some times no water. In cold weather

it furnishes no water beneficial for any purpose. Fur-

nishes water probably from June to the middle of Octo-

ber of each year. (P. 459.) Immediately after the

posting of the location of the Lurvey Creek water right

for Mr. Gilbert, the water was turned out into the pres-

ent old ditch and a house was started to be built imme-

diately, marked on Pefendant's Exhibit No. 7 ''Gilbert

House." This house was built for working men who

worked upon the water right and the Gilbert tunnel.

Garside, upon cross-examination by one of the coun-

sel for plaintiffs, states among other things, page 458,

"That when the Lurvey Creek water notice of Gilbert's

was posted, there were two shifts working on the Gil-

bert tunnel ;that the contract was let to one Joe Coster,

and that he had all the men that he could work on •

double shift, and this tunnel was being run to tap the

vein and develop the property." (P. 469, Vol. 2.) That

he ran a cross cut 12;0 feet, marked on Defendant's

Exhibit No. 7 "Gilbert Tunnel," and that "Mr. Pearce

came in charge in 1898 and 1899, and we went in here

123 feet where there was a lead and then Mr. Pearce

said we had better go out for the old cut, so we ran

the tunnel meaning the Gilbert tunnel), and that all

of this work was done for the purpose of developing

the property and discovery of the value of the ore, etc.

On pages 469 and 470, Vol. 2, That at the time the
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Perseverance No. 2, xilta No. 2 and Jumbo No. 2 were

located, the Gilbert tunnel being of the dimensions of

5x7 feet, had been driven about 60 or 70 feet and was

worth fifteen dollars per linear foot, and after the tennel

was driven a cross cut was driven. (P. 489.) Witness

states in regard to Defendant's Exhibit No. 27, on which

is marked '*A," ''B," "C," "the old ditch which came

from the north or east fork of the Lurvey and con-

nected the water of that fork with the main Lurvey

was there at the time that the Gilbert location notice

was posted and connected the two creeks and water

was running in it. (P. 490, Vol. 2.) That at the time

the Gilbert location notice was posted it was under-

stood that the Nelson ditch or the ditch connecting the

two branches of the Lurvey Creek was there as it is

now, and the flume was fixed and there was water in

it, and that the flume coming from the north or east

fork of the Lurvey and the old miner's ditch to the

main Lurvey was there in 1901. (P. 491.) "LTp to

1901 the conection between the two creeks was kept in

repair." (P. 492.) "The cut that was made by Pearcc

is marked on Exhibit No. 7 'Pearce Pipe Line Cut. in

1898,' at another place it is marked 'Pearce Cut,' and

is also marked along a little ridge along the mouth of

the little tunnel and along the rock." Then it was run

near Gold Creek crossing the corner of the Persever-

ance Placer and was of the length of 1,500 feet and

cost quite a little money. (P. 502.) In 1900 there was

work done on the ditch by Mr. Nebbins (Nevins). "They

opened up all the ditch and the water run in the ditch."

(Pp. 516 and 517, Vol. 2.) "Saw the excavation going
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on in June and July on the mill site foundation." In

July the same year they had not yet completed the

foundation for the mill." The last time I was there

in July, they (referring to the parties at work) dug

the ditch all the way through and excavated the pipe

line all the way through to the ditch. (P. 518.) Q.

''Clear up the side of the hill?" A. "Yes." Q. ''In

September?" A. "It was there in July. I crossed

that ditch many times going up the hill." Q. "Did
they dig the ditch before they put in the flume or after-

wards?" A. "They excavated the ditch before the

flume was put in." (Pp. 523 and 524, Vol. 2, on re-

direct examination, the witness testified as follows con-

cerning the rules of Harris Mining District: "They
became obsolete. I have been connected with every land

mark and I never observed those rules since 1887 and

1886—and we developed a mining ditch in all cases as

in the Perseverance. We had a meeting here (meaning

Juneau) and the miners here made a great deal of fuss

and said they would not let anyone have the books

(meaning the official books of the organization)—and

finally they had a meeting and Judge Williams was

elected by the records, and then it quieted down nd

Mr. Heid delivered the papers over to Judge Williams

and Judge Williams had all the records after that and

then this matter came up before Judge Dawson (who

was the District Judge) more or less and he held that

the rules were void—and I was there as a witness—

we did not use them, paid no attention to them. Judge

Williams was United States Commissioner and Recor-

der" (p. 527). Keferring to Mr. Gilbert offering his
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ixining property for sale, the witness testified, **he (re-

ferring to ]JIr. Gilbert) never hawked it around. He

told me he would sell his property if he got his price."

On page 529, on re-cross-examination, the witness Gar-

si:le answered the following questions propounded to

him in the following manner, referring to the Lurvey

Creek water and Gilbert location and water right: Q.

"What law did you have to divert it by except the local

rules of miners?" A. "The United States Statute,

Section 2339." Q. " The Revised Statutes of the United

States?" A. "Yes, sir." Q. "The recording became

obsolete?" A. "I don't know that the statute covers

recording." Q. "The recording in the district, that

became obsolete?" A. "I don't think that became

obsolete—the recording has always been followed."

(P. 531.) Lloyd G. Hill, a witness on thfe part of

the defendant, testified as follows: Age is 29; lived in

Juneau for ten j^ears; been surveyor and civil engineer

during that time and knows G. W. Garside; been con-

nected with him in the surveying business ; knows C. H.

Pearce, who was formerly superintendent and manager

for Mr. Gilbert and afterwards manager for the Per-

severance Company in Silver Bow basin. (P. 532.) Be-

came acquainted with the property in Silver Bow basin

in 1898; at that time C. H. Pearce was superintendent

of Mr. Gilbert's property. Was on the property in 1898

many times. "In 1898 the preliminary sur\^ey of No. 2

Lode claim and the mill site—that was being patented.

That was our business to look after that. The tunnel

was being constructed—the contract was let—Mr.

Pearce would take me up to see and estimat*- the work
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and see that the a lignment was kept straight." I was

practically in charge of the work for two or three

months. Mr. Pearce left for the states and left me in

charge to see that the work was performed; measured

up once a week. (P. 533.) ''I think there was five or

six employed in the year 1898. One man, John Gorman,

worked on the ditch and the other men in the tunnel."

I am acquainted with Defendant's Exhibit No. 7 ; helped

Garside to compare it. "Mr. Gorman was engaged

in keeping up the ditch where a flume had been formerly

and at that time he was cutting off the points and mak-

ing the flume so that the water could be brought around

in the ditch." This work was being done "at the point

marked 'Gilbert Ditch and Flume,' and along the point

proposed penstock, Pearce cut." I went up to see Mr.

Gorman about each trip to see if he wanted anything

from town. I used to go up there every Saturday night,

sometimes twice a week, and generally continued on up

to the main tunnel where the men were to see if they

wanted any fresh meat from town. I went up there in

1898 and helped to survey a pipe line and flume from

that ditch—the point where John Gorman was working.

The initial point was the point marked here (referring

to Defendant's Exhibit No. 7), is the penstock elevation

710 feet— a line was run from that point down to the

terminal of the tram from the Perseverance tunnel to

the compressor house. This line was run for the pur-

pose of establishing the line down from that course so

that it could be cut and so the pipe could be figiired,

and in fact when the pipes were ordered the different

angles in the pipe were to be made at the time it was
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ordered. (P. 535.) Then the mill was to be built down
here and water brought down to run the mill, compres-

sor, rock breaker, and everything a man would necessar-

ily need. Had a line established— cut out the brush.

''Took another line for the rock cut down from the

mouth of the present Perseverance tunnel and down to

the compressor on Gold Creek—an excavation was made

through the earth." During that year, the waters of

Lurvey Creek was running through this flume marked

''Gilbert Ditch" or "Flume." From the point marked

"Gilbert location." "In 1901 the water was taken from

—the water which came through Gilbert ditch and finally

it went into Perseverance Gulch—picked up at that ele-

vation and taken out here to what is marked 06. At

that time was used in the bunk house, (P. 537.) I

was there at the time of surveying the raise marked on

plat as 292 feet in 1903 ; that water was being used part

over the raise and turned down the raise for the pur-

pose of clearing the tunnel to get ventilation." This

was done as early as the year 1903, and the water was

also used at that time in the company's blacksmith shop.

The water originally came from Lurvey Creek and was

conveyed from the point on Perseverance Gulch to the

raise and the blacksmith shop, and was brought down

from the flume. (The reference of witness in giving

these descriptions was made to Defendant's Exhibit No.

7., (P. 538.) I made a survey of the Martin Lode

claim, owned by Geo. Bach in the year 1905, and am

acquainted with the B. C. Placer claim ; have been over

the ground, and the B. C. Placer claim is properly lo-

cated on Defendant's Exhibit No. 7. (P. 539.) Have
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also examined the survey made of the Martin Lode claim

by Tom George. The survey made by me and Tom
George are exactly the same, allowing for the difference

in local variation. The measurements were exact, in

fact. George, in making the official survey, used the

same stakes I used. In making this plat (referring to

Defendant's Ex. No. 7) the Martin Lode claim was

placed thereon according to Mr. George's survey. While

I was up there in 1905, I found some of the mounds and

corner posts of the Martin Lode claim; found a stake

in a mound of rock at what is the northeast center lode

line at the southeast center line a mound, at the north-

west end a corner. (P. 554.) That southwest end was

just below the Perseverance dam, but I did not find that.

Found that this end line had been more or less chopped

out, meaning the easterly end ;there was choppings but

no corner there. Geo. Bach was with me when I made

the survey in 1905. (P. 541.) I could not say whethei"

or not Thorndyke and his people had been working there

before I went there in 1905. I did not see any sluice

boxes on the premises. I remember that Thorndyke and

his people were packing up lumber for sluice boxes when

the survey was being made. I found on the Martin Lode

claim a tunnel marked *' Discovery" "Bach Tunnel."

I was taken up to that tunnel by Geo. Bach. (P. 542.)

Bach said, **Here is where we posted our notice and

stake, up here." The tunnel measured up, I think, in

the neighborhood of forty feet of work, and on the east-

erly end of the claim a back tunnel; also an open out

here about 104 feet. The last 12 feet was within the

exterior boundarv lines of what Thorndyke claims to
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be the B. C. Placer. (P. 545.) On cross-examination

by ccnnel for plaintiffs, witness was asked in regard

to the Martin Lode claim, ''Did you determine it from

the location notice?" A. "To some extent." Q. "To
what extent?" A. "To a general extent—600 feet by

1,500 feet ; that is the extent of the mining claim. Bach

showed me a stake in the creek. (P. 546.) I found a

stake at the 12-foot cut. It was a piece of pick handle

in the rock. (P. 547.) Found a monument in the cen-

ter of the claim, the northwest end. an dfound a monu-

ment on the southeast end. The monument of the south-

east end was a stake surrounded by rock on the bluff.

Witness stated that it was not any trouble to get up

to any of the corners. Witness set other stakes. (P.

550.) He was questioned about ditch cut by Mr. Gor-

man and the following questions propounded him: Q.

"Where did you say he was cutting that ditch (mean-

ing Gorman)?" A. "I said he was cutting that ditch

from this point—penstock. It gives the elevation (re-

ferring to Defendant's Ex. Xo. 7)—that is the point

light there—he was cutting the ditch right through from

there above the Little Bess tunnel. On page 533 the

following question was propounded the witness: "Now
you say that this ditch which was constructed in 1898

before it was constructed it was Pearce's intention to

bring it to the old mill site and tap this ditch? You
say the operations were begun in 1898?" A. "I think

so." Q. "How many feet?" A. "I should say there

was a great deal of work done all along the line." Also

that he did not think the ditch was ever completed, but

they did a great deal of grading— several hundred feet.

The cut is about 1,240 feet.
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L. V. Winter was then called to identify a great

number of photographs taken by him which were after-

wards or had been introduced in evidence.

(Pp. 567, 568 and 569.) Witness Geo. Bach was

called, testified: Have lived on Douglas Island about

five years and had formerly owned a half interest in

the Martin Lode claim and had sold it to the Persever-

ance Company some time last summer; was owner of

the half interest since 1901; knows Lloyd Hill and Tom
George. Was on the Martin Lode claim at the time Hill

made a survey of that. At the time that witness went

to the claim with Hill, found a location notice stake and

found a stake up against the dump ; found a stake in

the creek; found the original location stake. It was

set in near the mouth of the big tunnel on the Martin

Lode claim, somewhere near the center of said claim.

Saw the stake in 1901, when first got hold of interest

in the claim. The location stake was a round one; it

was found in 1905; found the stake had been moved on

the Martin I^ode claim. (P. 570.) The assessment work

has been performed on the claim every year since 1901.

Found the center end line stake on the east end. Found

another stake over here (meaning the southwest corner).

(P. 571.) Saw the stake in place in 1901. Am acquainted

with Thorndyke and McFarland. Saw Mr. McFarland

in 1905 and Kelley and Shelton were working with him

some time in August. They were working around get-

ting the water and had a dam and was Ijringing the

water over my ground near the southeast end line;

I)rought the water to that place with a flume. (Pp. 572

and 573.) The sluice boxes were put in at a point not
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quite the center. of the Martin Lode claim. Some part

of their flume was on my ground. Had a conversation

with Mr. McFarland the first day I went up to my
claim; notified them they were on my ground and told

them to get off. Saw McFarland in his drug store in

Juneau and said to him that you are on my ground

and that I wanted him to get off, and went to Mr. Held

and told him to notify Mr. Thorndyke and Mr. McFar

Ian dto get off of my ground. Could not get much sat-

isfaction out of McFarland, but McFarland stated to

me that he (McFarland) had got a placer location over

my quartz location. (Pp. 574 and 575.) I stated to

McFarland that that was not the law. McFarland about

a week afterwards met me in my brother's store at

])ouglas and McFarland told me that he (McFarland)

did not want my ground; that he merely wanted to

represent that water, and stated that it would not do

me any harm; that it was only clearing off the surface

and exposing my ledge. Witness then stated to McFar-

land, "If you don't want my ground, why don't you

move your stakes away?" "The next day, or the day

before I got through work, I put one stake close to my
cabin— they had a stake there and I handed the stake

to this man Kelley and I said, 'Mr. McFarland said he

don't want my claim,' and Kelley set up the stake again.

Then I told him to get right off and that is the last

conversation I had with him. I was upon the ground

when Hill ran out the boundaries and told Hill where

the stakes were and Hill found them exactly as he was

told. Also knew that the (McFarland et al.) were on

his ground sluicing. (P. 576.) Q. "Now, I will ask
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yon, George, what kind of a monnment or stake prior

to 1905 had been placed near this open cut or tunnel

or cut over near the center of your Martin Lode claim

—what kind of a monument was that!" A. ''In the

first place there was a stake there about five inches

square. There was a stake or an iron drill— driven in

the cropi^ing, the stake not to be taken out without blast-

ing, and this was there in 1901 and was gone in 1905,

and the stake was moved up. (P. 577.) Q. "I will

ask you if you kept up the assessment work from 1900

up to the time you sold it!" A. "Yes, sir."

John Gorman was called as a witness on behalf of

the defendant (see pp. 585, 586 and 587, Vol. 2) and

testified, "x\m sixtj^ years old; lived in Juneau since

1886; am acquainted with the property" in Silver Bow
basin; knows C. H. Pearce, who was superintendent of

the Gilbert property and later on superintendent of the

Perseverance Company's property; acquainted with

Lurvey Creek and Lurvey Creek water right in Silver

Bow basin. Acquainted with the water right and the

old miner's ditch since the year 1888. Lurvej^ himself

used the water right as early as 1888. Charles Pearce,

who was representing Gilbert, employed me to do some

work in the year 1899. (Pp. 588 and 589.) Pearco

showed me what he wanted me to do; wanted me to

blast out a hill * * * and concluded that could

shoot out the bank and made a flume; saw that could

round the crest of the hill or gulch there and do it

there without building a flume. Cut the bluff at the

point where it turns the point where it ran off to Lurvey

Basin, and did other work and built a brush dam, about
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two cr three liundred feet from the junction of the

two forks of the Lurvey Creek. The dam was built to

divert the water to fill up the ditch and got the water

in the ditch by building a dam. Worked on and opened

up the ditch and put water through it. (P. 590.) Started

to work for Mr. Pearce. who was representing Mr. Gil-

bert, on the 18th day of June, 1899, and worked until

the 3rd of October, the same year. (Pp. 592 and 593.)

On cross-examination by counsel for plaintiffs, witness

stated among other things: The rock work that I did

for Pearce was to cut around and to take the water

in a ditch to avcid the little draw where the miners used

to carry it across with a flume. T might have put in

three or four weeks at this cut at this place and made

some flume. (Pp. 594 and 595.) Water was run on

through the old ditch to the end of the bank where it

is running now and where it is picked up at the head

of the pipe line. (597.) That this work on the new cut

was to be used to take the water down the hill to be used

when they got ready for it. (Pp. 598 and 599.) Went

back in the year 1900 for my tools and piled up a little

lumber at the point where the dam was built and saved

all the lumber that was worth saving; piled up so that

it would not get broken up in snow slides. Built the

brush dam over a little wash gravel, "you can take

brush and put it in there and throw wash gravel on toi>

of it— that would weigh it down—we started right on

top of this brush— and it will build up solid." That

was the kind of dam that we built. The last two days

diverting the water into the ditch and carrying it

around "where we have it— over the bank, right where



47

they take it up in the new ditch and got water in that

way to put it in the raise. (P. 601.) I went up to the

property in the year 1899 and worked on the ditch and

put in the dam that there was water coming over from

the east fork of Lurvey creek above the dam in the old

ditch.

(P. 605). Alex. Nadeau, a witness called on behalf of

the defendant, testifies I am the foreman of the Perse-

verance mines; known Charlie Pearce ever since 1897;

been acquainted with the Perseverance Mining Com-

pany's property was formerly owned by Mr. Gilbert

since 1902. (Pp. 606 and 607.) Commenced working in

the Alexander tunnel under Pearce in 1902, worked in it

a couple of months drilling and working as a miner;

there were twelve other men working there at the same

time. That the size of the tunnel is 7x7. The tunnel

was driven in from the face about 300 feet during that

year went up Lurvey Creek water intake during that

year to turn the water in the ditch to be brought down to

the blacksmith shop and there was a brush and rock dam

in Lurvey Creek, in 1902 ; that the ditch was shoveled out

during that year ; that it filled up when there were hard

rains above the dam and the ditch would fill. P. 606.)

The ditch was cleaned out until the water came the way

we wanted it. The water was taken after it came

through the old ditch from the Little Falls and con-

ducted down to the boarding house. (P. 610 and p. 611.)

That the flume line of the Perserverance company is

in the same place practically as the old ditch except that

the flume is straight and the ditch was not. During that

year assisted in putting in a tramway that pulled the
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stuff up the hill to the boarding house from the com-

pressor to the blacksmith shop to the flats. Worked in

the mine that year until December, and the water from

Lurvey Creek during that year was used in the black-

smith shop. (Pp. 612 and 613.) In the year 1903, the

water was put in the mine for a blast and put in the

lower boarding house and was gotten from the same

place, the same dam, and from Lurvey creek; was

brought down the ditch into the flume boxes and into a

barrel and into a pipe and down the air shaft ; size pipe

used was 3-inch. The water was used all the time

during that year while it was there. The pipe was put

in hj me and the water was put into the tunnel by me

and piped down to the lower boarding house; was con-

veyed to the boarding house through a 3-inch pipe. Wit-

ness also worked in the tunnel that year and Mr. Pearce

was superintendent. Pp. 614 and 615.) There was twen-

tj'-two of twenty-three men working in the tunnel during

that year. There was work sufficient done on the tunnel'

that year to make it 2,200 feet long, that is. 2,200 feet

from the face of the tunnel to the end of it. Was up

there cleaning out the dam and the ditch lots of times

during that year, and the dam was kept up all during

that year for the purpose of turning woter . through the

ditch which they wanted for use. Was foreman in the

same mines during the year 1904; looked after the men

and saw that they did the work; that the water was

kept up and kept it running ; dam was kept in in Lurvey

creek and the water was used in the lower boarding

house that year in the mine and in the blacksmith shop.

The tunnel was finished in the vear 1904 and Pearce was
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superintendent. There were about twenty-two or twen-

ty-three men kept at work in the tunnel that year, and

the water was kept up (616 and 617). Was foreman in

the Perseverance mine in 1904 and 1905. That the new
mill was started in that year — started to grade for

it. Work was commenced on the grade some time

in June of that year and the new boarding house

above the mill put up. The water from Lurve}'

Creek was put into the new boarding house that

year and was conveyed to the new boarding house

the same way it was conveyed to the blacksmith

shop and the water was used in the mine for a blast and

also in the blacksmith shop. Am of the opinion that the\'

moved into the new boarding house in 1905. Pp. 618 and

619.) Mr. Mitchell became the superintendent of the

mines in July of that year. Pearce quit and severed

his connections. I remained there as foreman after Mr.

Mitchell became superintendent. The foundation for the

new mill was pretty well cut during that year. The work

ceased and some of the sills laid and had the crusher

house up. During the months of July and August of

that year, the highest number of men employed was

about a hundred and eight. The water of Lurvey Creek

was used the same that year as it had been before and

there was a flume j^ut in. Is handed Defendant's Ex-

hibit No. 32 and recognizes it as showing the flume line

that was put in the same year, 1905, and states "that

the dam was put in the same year, and there was also

work done on the pipe line which conveyed the water

from the flume down to the Perserverance Mill. (P. 620

and p. 621.) I dug the ditch and ]mt in the ]-)i])es in
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1905. The ditch for the pipe line was excavated between

the Little Falls and the mill ; the pipe line begins at the

mill and goes up to the top of the hill ; that the pipe line

was put in down to the mill and got the water for the

mill that year ; that a ditch had to be dug two feet wide

and two and a half to three feet deep between the mill

and the Little Falls to put the pipe line in; that the pipe

line crosses the old trail that leads to Jackass Gulch

from the Lady Corson and Bess mining claims and Per-

severance No. 3 and 4. (Pp. 622 and 623.) That the

flume, dam, pipe line and all was completed early in the

year 1906. This included penstock and all. * Knows a

man by the name of Jim Gillen and Mr. Sinclair, and

knows that they were doing work in the mines on Lurvey

Creek in the month of August, 1905, and that the water

that came to the boarding house was muddied by the

work of Sinclair and Gillen, and in order to avoid this

getting of muddy water from Lurvey Creek, a flume was

built from east Lurvey and water taken therefrom as

that was not muddied by the work of Gillen and Sinclair.

Knows Thorndyke and McFarland; became acquainted

with them in ,1905; thinks that he saw McFarland in

19C4; knows the boundaries of the Martin Lode claim.

(Pp. 624 and 625). Saw McFarland and Thorndyke in

that year on some of the ground in the exterior bound-

ary lines of the MartiiA Lode claim; never saw them at

work; but saw some sluice boxes and flumes that they

put in ; does not remember the date, but they were doing

some work at the time that the Perseverance company

was building its new boarding house and clearing away

its foundation for its mill. All that I saw that Thorn-
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dyke and McFarland had- tliat they had some little

boxes carrying ore— a piece of pipe and a piece of hose.

(Pp. 626 and 627.) The water that had been brought

down in the completed water system of the Perseverance

company was used in 1906 in addition to its other uses

for hydraulicking purposes. Measured up the work that

had been done on the Martin Lode claim for the year

1904 as assessment work. :

John Lockhart was called as a witness for the defend-

ant and among other things testified to the following

facts, commencing on page 671, Vol. 2, Printed Record.

Am the city marshal of Juneau and acquainted- with

what is known as the Joshua Hendy Company and had

some business connections with that company in the year

1905; was grading off for the buildings and putting in

the foundations for the defendant company. The build-

ings consist of bunkhouse first, compressor and crusher,

and blasting for the crusher and mill site. (Pp. 672 and

673, Vol. 2.) Work was commenced about the 25th day

of May, 1905, and worked for said company in doing

such work for the defendant herein until the 15th day

of July the same year. The first work done was to fix

up a little bunkhouse for the men working under Hendy 's

contract; then cleared away and dug out and fixed the

foundation for the new bunkhouse. Was working under

contract for the Joshua Hendy Company. There was a

line surveyed out from the top of the hill coming down

to the mill site by the crusher and right up over east of

the dump. It would be to the left of the crusher house

as you go up the hill. A man by the name of Cooley was

doing this surveying, and I had men clearing the right
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1905. Could not state the exact date, but they cleared

the mill site— all the brush around all through there and

cut a line on up through the line for the pipe line and

cleared off the pipe line. (P. 647.) At the time I left

the work on the foundation the IGth of July, 1905, the

defendant company had moved into the new boarding

house. I was working about fifteen men when I left.

Had quite a spot stripped off—graded off—and built the

retaining wall below to hold the principal wall up. This

was all done on the foundation for the mill and this work

was going on while I was working there. Was foreman

for Berry who was working for the Hendy Company.

On cross-examination by counsel for plaintiffs, witness

stated ''did not have twenty men at work at first; that

they had no room for them down in the bunk house

;

(meaning old bunkhouse) until they got the new build-

ing completed and gradually increased the force until

had more than twenty men working under me. They

were working at different places on the bunkhouse, mil!

sites, etc. (P. 677, Vol. 2.) That the mill site was sur-

veyed before I commenced work. (P. 680.) That they

must have moved into the new boarding house a week

or ten days before I quit work for the company. Do

not know how many men the Perseverance Company

had employed in addition to the men that the Hendy

Company had.

Thomas Foster, a witness on behalf of the defendant,

testifies on page 682, volume 2, and states that he was

up on the Perseverance company's property in 1902 and

1903 and that he knew Alex. Nadeau and that he saw
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time late in the fall and there was heavy snow on the

ground at the time. When he first saw him Nadeau was

in the ditch shovelling out sluff and snow. (P. 683.)

Witness saw a ditch on the property.

Geo. Bowlis (Bowles), a witness who was called to

testify on behalf of the defendant, on pp. 685, 686 and

687 of the record ;
'

' am twenty-seven years old ; lived in

and about Juneau for twenty-five years; know where

the Perseverance Company's mining property is in Sil-

ver Bow basin and know Mr. Mitchell, the superintendent

of the mines of said company. Commenced to work for

the company in 1&0'5 under Mr. Mitchell. In 1905 put in

a hoist for the construction of the mill and ran the same.

Commenced to work for the company some time in June

or July of said year and worked u ntil the 4th of No-

vember the same year. Knows McFarland and Thorn-

dyke hj sight; saw them passing by defendant com-

pany's mill site during the year 1905; saw them work-

ing around the creek and could see them working around

the creek from where witness was working. There was

at that time working with me and for the defendant com-

pany or defendant's contractor's around the mill site,

forty or fifty men. Witness passed by the place where

Thorndyke and McFarland were working a few times

and found that they had two or three links of hydraulic

pipe and some few tools and sluice boxes. Also worked

for the company in 1906. (P. 688.) Worked at the

hoist again in the year 1906, and in answer to a question

propounded to him as to whether or not the defendant

company was using the water in 1905 and 1906 for hy-
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draulicking purposes, stated that they were using it

down there for the purpose of sluicing off some dirt;

that the company had a giant set up connected with the

pipe line, set right near the crusher house and that it

had a 4-in. nozzle. They told him that the water came

from the Lurvey diversion in 1905, bringing it down

from Lurvey Creek; witness stated, "I think that the

water was brought from Lurvey Creek."

U. Benneti testified, among other things, on behalf

cf the defendant company, commencing at p. 689 and on

pages 6DC and 691; "Am acquainted with Mr. Mitchell

who is superintendent of the Perseverance mines, and

also the property of the Perseverance Mining Companj'

in Silver Bow basin and had worked up there, first as

assistant to the blacksmith and this was in the yea;*

1902, and was working in the blacksmith shop, and the

water in the blacksmith shop was used from Lurvey

Creek and was brought down from the dam in that creek

to the blacksmith shop. Saw the dam in Lurvey Creek

in 1903. One daj' the foreman took me up there in

1903 and we worked all day; and after supper sent me

up there with three men, making four men, and that we

had to go down from there (meaning from the dam) and

get some rock to make the flume and kind of bank up on

the main ditch, and had shovels and cleaned all the way

and cleaned out the ditch. The ditch started from the

dam and came over the falls and the ditch was to bring

the water down. I was sent to do this work by Alex.

Nadeau, the foreman at that time. Was up there and

saw the ditch a good many times during the year 1903.

It was kept clean— cleaned out— kept it going all the
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time. Worked up there during the year 1904. (P. 692.)

Started to work for the defendant company on its mining

property on the 6th of July, 1902, and worked for the

company until December, 1904. The water was running

through the ditch all the time during the year 1904, and

was being used in the blacksmith shop and was being

used in the mining last and this was also used in the

boarding house in 1903 and 1904 and the dam was in

Lurvey Creek in 1904. The new dam of the Persever-

ance Company is put in very near where the old dam

was.

John R. Mitchell, a witness called on behalf of the de-

fendant, testified among other things on pages 697, 698

and 699 as folows: Fifty years old; a resident of Jun-

eau, and is superintendent of the Perseverance Com-

pany's property and has been engaged in placer and

quartz mining for thirty years in the capacity of foreman

and mining superintendent, and during that time has ex-

amined a great deal of mining property and in the last

twenty years has been employed principally in the Uni-

ted States and Mexico and has had experience in both

placer mining and quartz mining, surface work, under-

ground work and milling work; been superintendent for

the Perseverance Company since July 1, 1905 ; com-

menced service with the company right after Mr. Pearce

quit as superintendent and been in service since then,

am acquainted with the mining property and the mining

claims and improvements of said company. Acquainted

with the exterior boundary lines and have done survey-

ing of the company's propertj^ Know the corners of the

claims and have been with surveyors while they ran tlv
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lines of the Perseverance Company's property. Fully

acquainted with the property that was owned by Mr.

Gilbert and conveyed to the company, acquainted with

the photographs which have been offered in evidence in

the case. I was w^ith the parties who took the photo-

graphs offered in evidence by the defendant at all times

except when one was taken. Witness is shown Defend-

ant's Exhibit No. 3 and stated, "that I took the same

and that it is a good reproduction of the negative, and

am acquainted with the surface the photograph cov-

ers; that it was taken on May 5, 1907, and it shows the

new mill now up and the portion of the Perseverance

mine, the rock crusher, the upper end of Silver Bow
Lasin. The two cabins that are very much alike in the

background were built last fall by McFarland and Thorn-

dyke. (Pp. 700 and 701.) That the cabins are on the

Martin claim and near the Bach tunnel. The Perse-

verance placer is where the mill is situated. The blue

line leading from the mill towards the top of the hill

through the Perseverance placer, ''that is the falls-

south to where the pipe line comes to run the wheel and

operate the mill. That pipe line goes south and con-

nects with the flume that leads from — over to the

dam on Lurvey Creek at the point marked 'Old Dam,'

'Coon and Campbell' 'Gilbert Water Location, 1987.' "

The witness then takes Defendant's Exhibit No. 29, and

says, "that this exhibit shows the penstock and part of

the flume and part of the pipe line leading from the mill

to the penstock." "The penstock is marked 3. Thiy

photograph was taken by Mr. Winters in August, 1905.*'

The dotted lines made on the photograph were put on
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there at my request and show about where the Martin

Lode claim lies in relation to the mill site, although the

northeast end of the line cuts across above the mill-

really if it was on a plane it would be down under the

mill, but in order to show it, it was necessary not to

spoil the picture; those dotted lines were put on in that

way. The photograph was taken from the knoll at the

other end of Silver Bow basin. ''This is Jackass hill,

here, running down here before it runs into the Lurvey;

also here are the main falls they are marked 'Little

Falls' (p. 702 and 703). At the top of the Little Falls

witness puts the figure No. 4 and at thetop of the large

falls, what we call Lurvey Falls, puts figure 5 in white

ink; 6 in white ink shows the McFarland Flume. The

dam on the Martin claim is numbered 7 and Jackass

Gulch 8. Witness is then handed Defendant's Exhibit

No. 4. Stated "at the point where there is a black cross

shows the intake of the flume put in in August and Sep-

tember, 1905. At the point where there is a cross shows

the flume coming from the east branch (Lurvey) and put

in in August, 1905. At the point where a white cross

shows the old ditch which was still there and used before

1903. '

' This flume and dam were put in under my direc-

tions." Witness is then handed defendant's exhibit for

identification No. 32, and stated "that this photograph

is looking up stream towards the Lurvey and shows the

flume ; also the water coming down ; also the old ditch

about there, and this is marked with a white cross. Wit-

ness is then handed Defendant's Exhibit No. 27, and

stated that this is a photograph showing the main flume,

the east side, the point where the man is standing. The
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iGcord here shows that the witness said "the old dam

would be at the bottom of the ditch where I put the

white cress. " (This is a mistake. The statement of the

witness was) "that the flume put in would be in the bot-

tom of the old ditch where I put the white cross." Wit-

ness is then handed Defendant's Exhibit No. 5 and

stated "that this represents the condition as it was

around the mill and boarding house, the mine and dump

and the crusher house, compressor, office plant and pipe

line ; also shows the McFarland pipe line and McFarland

flume at the point marked 1. It also shows that the

mine and the placer mining that was done by McFar-

land and Thorndyke in 1905 where the figure No. 2 is

placed in white ink. (Pp. 704 and 705.) The McFar-

land pipe line is marked 3 in white. The point marked

five is where we (meaning the Perseverance Company)

commenced the building— the hoist at the lower part of

the mill ; No. 6, the old compressor house, No. 7. office

;

No. 8, crusher house; No. 9, new boarding house, and

10 is the blacksmith shop at the mouth of the Alexander

tunnel ; No. 11, Alexander tunnel, and No. 12 is the

Alaska-Juneau mine — that on June 26, 1905, I went

upon the defendant company's property in rela-

tion to a law suit that was then pending be-

tween the Jualpa and Perseverance companies and

I\[r. Pearce was there." "At that time inquired into the

corners of the different claims in dispute; also as to the

water right (of the company) and what they were in-

tending to do." The place of building the mill was

pointed out. There were several men engaged in build-

ing a large boarding house, and there was some grading
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being done. I went up as far as the Gilbert tunnel and

finally over the Alta and looked over onto the Jumbo
ground and was there again on the 28th of June, 1905;

went to the Alexander tunnel ; also to the air shaft above
;

at the dam at the top at that time saw water running

through V shaped boxes into a barrel continuing down
through a 3-inch pipe into the tunnel; also at another

visit saw how the water was used in the tunnel. After

leaving the air shaft, in compan}^ with other parties went

up on what is known as Lurvey ditch and stood at a

point a little ways above where I have since put in a

new dam, and in answer to a question propounded the

witness by the Court, "What did you see!" A. ''The

old flume, and looked down the stream to see how power

—how the water could be turned in and used for power

for the mill. (Pp. 706 and 707.) I was there at the

time to report what was doing on the property and how

far the mill had advanced, and in order to gather that

information had to ask questions and was informed by

Mr. Pearce, the superintendent. "I saw men working

on the pipe line which leads to the mill from Lurvey

Creek—Lurvey water right. These men were in the em-

ploy of the Joshua Hendy Machine Company, who had

a contract with the Perseverance Company to put in the

mill and pipe line and build the boarding house. They

had the men grading for the pipe line and their water

right. "Some time about the 22nd day of July, Mr. Hile,

who informed me that he was superintendent of the

Jualpa company, notified me to take the men off the

ground in dispute. I did not do it and he went to Skag-

way. Judge Gunnison was at that time in Skagway-



60

and got an injunction on the 31st day of July and pro-

vented me doing any further work on the pipe line."

The witness was then asked, "where were you working

on the pipe line—point out on the exhibit— at the time

that this injunction was sued out?" A. "We were work-

ing between the point which T will mark B" (Referring

to Defendant's Exhibit No. 7) (pp. 708 and 709). Fur-

ther answering, the witness stated, "The south corner of

the Perseverance placer and the point near the Bess

Tunnel— that was on the disputed ground between the

Jualpa and the PerseA'^eranee. They were also working

between this point up to the Perseverance. They werv^

also working between this point up to the Perseverance

mill site." The injunction was served on the 31st day

of July, but it was about the 22nd day of July that Mr.

Hile instructed me to take the men off and at that time

there was considerable portion of it had been done. Prior

to this time one boarding house was completed and were

putting up the east wing at that time and were living in

it. At the camp there was some 30, 40 or 50 men work-

ing there, carpenters and graders. Question. "What

if anything had been done before this injunction had

been sued out by Mr. Hile in reference to that pipe lino

being laid between the mill and the point testified to—

what work had been done at the time Mr. Hile notified

you to stop?" A. "Most of that was done. All the

loose dirt we could throw out with pick and shovel, and

there was some blasting done where it was in the hard

rock. We did not do anything more on the pipe line on

the south part of the Perseverance placer or penstock

until after there was a hearing on that restraining order.
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and on about August 6th I commenced to build this flume

which is shown on this exhibit." Question by the Court:

"The large photograph?" A. ''The large photograph.

The first flume was built from the place where the old

dam was to the tank. That was built shortly after about

the 6th of August, 1905. At that time we were getting

water to the boarding house and prior to that time from

Lurvey Creek. Some men were at work up on the

Lurvey placer and made the water very muddy, and

when we took it in out of the old ditch it made it so

muddy we could not use it in the boarding house. In

order to prevent that at that time we put up this flume

with the dam to bring the water from the east fork of

the Lurvey and carry it to the boarding house." (Pp.

710 and 711.) "I saw Thorndyke and McFarland up on

Lurvey Creek some time in July; but at that time I did

not know either McFarland or Thorndyke, but saw some

men, but did not pay any attention to what they were

doing. That prior to the 25th day of July, 1905, the

large part of the pipe had been ordered to be put in as

the company's pipe line. At that time I was anxious

to get water in to conduct it over to assist in grading

for the mill. The pipe line was laid some time in the

latter part of August or the beginning of September.

A litle more than half of the pipe was obtained during

the year 1905 and work was continued until the 6th day

of November of that year until the frost and snow pre-

vented any more being done that season. When I first

took charge of the company's work in July, 1905, there

was water being used at the old boarding house thar

was being taken from a point opposite where the new
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oTiisher house stands. "There was put In a pipe line

from the new boarding house up to a point above tho

blacksmith shop and about half way between the black-

smith shop to the south end of the Perseverance placer

and the water was run down, being taken from Lurvey

Creek Falls here. This Little Falls— being conducted by

a ditch and was coming through a 3-inch pipe. (Pp. 712

and 713.) I have been upon the ground known as the

B. C. Fractional Placer claim by Mr. McFarland. Wit-

ness was asked by counsel to describe how it appeared,

and to point out what work had been done on it, and

taking Defendant's Exhibit 5, the witness stated, "You

can see it on this exhibit, it is exhibit number 5. It

shows all the work that was done on the B. C. Frac-

tion up until the fall of 1905 and 1906— in the fall of

1906 it was in the same condition that it was in 1905.

The Court then propounded the following question : "Is

there any work shown there?" The witness answers,

"The water ran over the ground around the trees and

stumps. The nozzle was not turned. Just ran into the

roots of a tree, and during the year 1906, I was over the

hill about twelve times— I might say every day—around
where we were working, and I never saw anyone work-

ing or doing anything in the way of ground sluicing or

placer mining at that point. The witness further stated

that in May, 1906 "We did take all the water then in

Lurvey Creek. Brought it through the main pipe that

Y\'e had laid to the mill and hydraulicked out some of

the mill grade, but from June until fall that year we only

used what was necessary for the blacksmith shop and

for the tunnel and sufficient to come over and fill our
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fire hydrant and to keep the water around there—such

little supply as we needed." I was in close proximity

to the claim (placer claim) at the point marked 2 on the

last referred to exhibit about three weeks in July; I

never saw any men at work up there (meaning on the

placer claim ) except McFarland, and if they had been

at work there 1 would have seen them. The following

question was propounded to the witness: ''They claim

that the principal reason why they did not work (in 1906)

was on account of blasting in close proximity of their

flume. I wish you would explain to the court about

that?" A. "Some time in August, 1906, the Perse-

verance bought what is known as the Martin claim wliicli

ceivers that portion of the B. C. Fractional claim. It is

marked in dotted lines,, and one day I was instruced to

do the assessment work on that claim and I took some

men over to near the point where I have marked 2, and

put them to sinking a shaft and at the same time some-

one had diverted the water down and obstructed our

work, and I notified Mr. McFarland and Mr. Thorndyke

by registered letter and requested them to turn the water

off so that I could sink the shaft there. (Pp. 714 and

715.) I afterwards notified them not to put any lumber

on that ground." Witness then stated that at the time

he took charge of the Perseverance Company in 1905, the

Alexander tunnel was in. a distance of 2,250 feet. Also

there had been two drifts at a point 2,150 feet running

parallel ; there was a drift to the foot wall and then there

was one drift there 175 feet. There was also two other

tunnels, one driven 1,150 feet from the entrance—one

east 100 feet, one west 100 feet— about 1,275 feet; there
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were two other tunnels driven, one 100 feet east and one

100 feet, main distance 380 feet. That up to the present

time the following is the condition of the underground

work of the mine: "The main uprise was put through a

distance of 920 feet to the break. Though that was com-

pleted in December, 1905. The drift on the foot wall has

been run ; was driven a distance of 540 feet on the east,

on the west drift 480 feet— at the east 600 feet of the

upraise two drifts had been driven, one 240 feet and an-

other 675 feet— that is being connected with the upraise

from the main No. 3. The footwall tunnel—there has

also been an intermediate drift driven over 1,000 feet,

and uj^raise put uj^ over 1,000 feet— part of it stoped

down ; altogether 6,500 feet of tunnel, drift, upraises, etc.

—altogether 6,500 feet approximately." (Pp. 716 and

717.) The other improvements consist of "The mill

building has been installed to include 100 stamps, 50 of

the stamps being in place and the foundation for the re-

maining 50 being in i:>lace and the water wheel chute and

machinery necessary—the building is already through,

the crusher house is being constructed, and crushers put

in. I might say the crusher is for three hundred stamps.

The large tramway there has been built to bring the ore

down from the tunnel. There is a set of cars for use in

the tunnel, a compressor to run ten or twelve drills, and

a new compressor on the road and outside of that, we

have the old compressor, and outside of that we have a

pipe to take the water to the machinery and the ma-

chinery for the compressor and everything is ready in

the mill to start— in the course of five or six weeks when

the water comes to start 50 stamps. There has been ap-
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proximately $500,0001 expended there and there may be a

great deal more, taking into consideration the old mill

that was there and the other old workings, I never have

known how much money has been expended by this com-

pany there— the books are kept in New York. I only

know the money I spend here. (Near the bottom of page

717 of volume 2, the testimony of the witness has evi-

dently been misquoted by the stenographer and has not

been properly transcribed. It appears there that the

witness stated that all the work that he has just des-

cribed has been thrown away. We must say that no such

answer was ever made by the witness.) The witness also

states on page 717 above referred to ''that the tunnel

(meaning the Alexander tunnel) ran through the quartz

rock of Silver Bow basin." Then on pages 718 and 710,

'

' that the ore is a low grade ore ; also that it would take

a 300-stamp mill to make a profit on the expenditure

that had been incurred, and that is absolutely necessary

to have the water of Lurvey Creek to carry out this kind

of an undertaking." "That the distance from the mill

to the water (meaning salt water) is about four miles;

with a constant elevation up to about 1,250 feet, and in

order to get coal up to the mill it would cost $4 a ton

to haul it from Juneau, outside of what it would cost

laid down at Juneau—making coal worth at least from

$10 to $12 a ton in order to operate a 30O'-stamp mill. In

order to operate a mill— a 300-stamp mill— a com-

pressor and crusher, it would require 2,000 H. P. The

nature of the ore is low grade, and a profit that could

be made out of that if milled cheaply, by using water

power in the mill and for use in the mine, in breaking the
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not be mined at anj^ profit. (Pp. 720 and 721.) "It is

necessary to have the water of Gold Creek" for the rea-

son, to-wit: "At Gold Creek where we take the water

out of the dam, called the A. P. Company dam—the

head would not be 8 ft.— at that head it would not de-

velop more than— it would take 2]/2 miner's inches to

develop a H. P. At the high water in Gold Creek, I don 't

think there is more than a thousand or twelve hundred

inches, and that would be only during the month of July

and part of August. x\t other times, it is from nothing

to 500 to 600 inches of water. In Lurvey Creek there is

a similar condition— it varies— it averages I should say

about 500 miner's inches. During the month of Novem-

ber, there is very little and in December there is none,

January, February, March, April and May. From May

to the latter part of October, there would be water suf-

ficient to run the mill and part probably of the com-

pressor, from Gold Creek and Lurvey Creek combined."

Further, "there is not sufficient water during May and

part of June and part of September and Ostober for to

run more than a 100-stamp mill and compressor, in both

creeks. If there is an average flow of water during

May, as there was last week and the later end of July

and the beginning of August— outside of those months I

think the present plant will very nearly consume— take

nearly all the water to run it. (P. 722.) These creeks

are fed by the water shed extending up the hill, fed by

the snow and rain. The head of Lurvey Creek is a glac-

ier, which, during the summer time, only, does the water

come from the melting snow that comes there during tho
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winter. The situation is the same in Gold Creek. " Dur-

ing the months which I. have mentioned, there is an

average run of water in Lurvey creek there is about 400

or 500 miner's inches; that is in the latter end of June,

July, August and September, leaving out the east fork

of Lurvey Creek and the average flow in the east fork

for those months, when it rains heavily, water comes

down rapidly, and when it does not rain there is just a

few snow banks that feed it. There is no creek at all."

Then the following question was propounded the wit-

ness :

'

' You said you was up there on the Martin doing

some assessment work in 1906. Did you complete the

work?" A. ''I did." Q. "Now, I will ask you if in

doing that work it was done for the purpose of doing the

assessment work or for the purpose of preventing Mc-

Farland and those people from working!" A. "It was

to do the assessment work." On poge 732, on cross-ex-

amination, the witness states, "that the shaft in the mill

was intended for a 300-stamp mill. On page 740 on re-

direct examination the witness states that the water

which they have appropriated and taken from Gold

Creek has not sufficient pressure to reach the Company 's

Boarding House or the Air shaft in the tunnel.

P. C. Stoess. On page 743, this witness who was

called on behalf of defendant states : Am a mining engi-

neer and have been following the business for approxi-

mately 14 years. Have had experience in mining engi-

neering and examining property in Washington, Oregon,

Idaho, Montana, British Columbia, Nevada, Utah, On-

tario, Mexico, California and Alaska, and am acquainted

with the property owned by the Perseverance Company
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in Silver Bow Basin, Alaska; also the water of Gold

Creek and Lurvey Creek; have known that property

since 1904, and accompanied Mr. C. H. Pearce over the

property in that year. That Mr. Pearce told me of the

contemplated use of the water of both Lurvey and Gold

Creeks. Was there to examine the property and report

upon the water to one Robt. Young, and examine the

property in connection with the building of a 300-stamp

mill. Some water at that time was being used from both

Gold and Lurvey Creeks. (Pp. 745 and 746.) Also was

on the property some time in June of 1905 ; went over the

same with Mr. Mitchell and Mr. Pearce; passed the in-

take of the Lurvey Creek Pipe Line. Have made various

observations -of the water of the Company and intakes

thereof on both Lurvey and Gold Creeks. Have observed

the flow of Lurvey Creek. |Pabes 747 and 748.) Have

given the question study"— "it is my opinion, it would

be necessary to have the water of both creeks for a 100-

stamp mill, as well as a 300-stamp mill. The average

nmount of water in the two creeks is small
;
probably not

to exceed 500 miner 's inches in each creek. The total op

oration would call for 100 stamps and would need 1,500

inches of water, and I have computed the amount oi

water necessary to run a 100-stamp mill; have com-

puted that with a 100-stamp mill as it should be regular-

ly installed with a crusher ; have estimated that it would

take 2,135 miner's inches, and that amount would be

necessary. With a SO^O^stamp mill it would take in thf>

neighborhood of 4,090 miner's inches, and in this I fig-

ured theoretically and practically it would take more on

account of the loss by leakage in pipes and flumes, loss
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in transmission, etc. (Pp. 771 and 772.) The same wit-

ness on re-direct examination states, "that the mine is

a low grade proposition and you need to increase the

capacity for a low grade and that is the basis upon which

I made my estimate and it is that under which the

company has established their plant; as that is a low

grade mine they had to equip it to handle a large quan-

tity of rock at a low per cent, per ton, as low as ten or

twelve cents, and in order to operate the mine at a profit

they would have to keep it in continuous operation and

keep the repair bills down, and the whole scheme is to

carry that out and avoid stoppages; get plenty of rock

ahead so that if thej^ should actually have to stop for an

hour or two for repairs, it would not cut much ice— that

is the basis that you have it on to work it at a profit."

You have to increase the capacity of your crusher and

that is wlw they put in heavy machinery all the way

through—you have to provide for the hardest rock you

have to crush and not the softest, and you have to have

heavy machinery under continuous operation and no

break down." For that reason you cannot run it at its

full capacity and that is the way that the whole plant was

planned— that if anything goes wrong you have to have

something left—you cannot run it at its full capacity be-

cause if you do it is going to wear out much faster than

if you run it, at about sixty or seventy-five per cent, of

its rated capacity. The matter of a 300-stamp mill was

taken up in this way. They were considering that it

might be best when there was no water or not enough

fcr the whole plant, they were considering a gas plant,

therefore, the question of power was taken up -so as
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to have additional power when the water dried up—
planned to replace the water power by gas power as

the water dried up, and when the water flow was suffici-

ent would run on with that. Wlien the water was in-

sufficient would use other power to such an extent as

was necesary.

Mr. W. M. Ebner, a witness on behalf cf the defend-

ant (pp. 778 and 799). Witness testifies that he has re-

sided in Juneau for sixteen years and his business is that

of mining, and has been engaged in that business ever

since he was in Juneau, and is acquainted with what was

formerly known as the Gilbert property in Silver Bow

Basin and knows where the Perseverance Company has

erected its new mill and owned a mill in 1891, 1892 an.

I

1893, near where the Perseverance Company's new mill

is located, a little northeast on the other side of the

creek. (Meaning Gold Creek.) Got the power to run

said mill from Gold Creek; the same water that the Per-

severance Company is now running. Identifies photo-

graph taken in 1892 o fthis mill and improvements there-

abouts which consist of a ten-stamp mill, rock crusher,

four concentrators, 75 H. P. generator, air feed, and

what usually goes with a mill and concentrator. Said

photograph is offered in evidence and marked defend-

ant's exhibit No. 33. Ran the ten-stamp mill for three

seasons. (P. 791.) Obtained the ore from the Rim Rock

mine, one of the Perseverance group and which now

makes up the Perseverance property, and formely owned

by Mr. Gilbert, and the ore was transferred from said

mine to the mill by an overhead tramway; the derrick

caH be seen in Defendant's Exhibit No. 33. "You coul I
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just see the line. It is right up the gulch." (Pp. 782

and 783.) Saw the water pipe line of the Perseverance

Company a year ago and satisfied it is the same pipe

line to a certain point along the pipe line I used." I

have been running another mill about two miles down

Gold Creek for about eleven years and am well acquaint-

ed with the amount of waters in Gold Creek." In 1892,

when I was running the old ten-stamp mill. I had water

to operate from the 6th of June to the 15th of October.

*'That was the season that we had sufficient water."

And during that season there would be times when there

would be a dry spell or cold, and sometimes I did not

have water enough to operate this plant to full capacity.

(P. 784.) There is not sufficient water in Gold Creek to

run and operate a 100-stamp mill and all the machinery

that goes with it.
'

' You could not with the water operate

it during the season. There is not enough to run a 100-

stamp mill and keep it going." Witness is also ac-

quainted with the miner's rules and regulations of Har-

iss Mining District; ** stated that they had not been ob-

served ; that he understands that they were the rules and

laws before the code of 1884 was adopted but have nor

been followed or observed since then. Has never known

them to be followed in litigation or followed by courts or

by miners. (Pp. 785, 786 nd 787.) On cross-examina-

tion witness admitted that a custom had sprung up and

been carried out regarding all certificates of water loca-

tion and mining location notices being recorded. Wit-

ness states on page 790 that it would be impracticable to

go further up Gold Creek to tap the water of that creek

for use of the same in the Perseverance Company's mine
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tour of the country, etc.

John Olds, called as a witness on behalf of the de-

fendant, commencing on page 795 and continuing on

pages 796 and 797, Vol. 2, testified that he has lived in

Juneau for a great many years and has engaged in the

mining business; worked six years in Silver Bow Basin;

attended the meetings of the miners who formed the

miner's rules and regulations of Harris Mining District

and identifies Plaintiff's Exhibit No. 16 and recognizes

it as what was formerly the rules and regulations of the

miners of Harris Minig District. These rules were

adopted for guide in working ground, placer mining, the

district in the basin, as there was no civil law here at

that time. The rules were formed principally to apply

to placer mining, and they were followed by the miners

for a while. (On pp. 798 and 799.) These rules were

observed up to the civil law ; that is, when the court was

established in Juneau in 1884. I attended court in the

summer of 1885 when Judge Dawson was on the bench

and the miners were trying to enforce the rules by sub-

mitting a controversy to arbitration thereunder, but

Judge Dawson would not recognize the rules and forced

the case to trial in his court. Mr. Heid was one of th;?

lawyers in the case and Judge Dawson held that the

United States laws governed the court and not the local

laws. (Pp. 822 and 823.) On re-direct examination

witness states that, however, it has been the custom in

either the case of mineral or non-mineral lands at all

times to file the location notices with the proper recorder.

Witness knows of a book called "Copp's Mining Laws,"
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Bob McClusky, his partner, had a copy, and in some in-

stances the rules and regulations in Copp's Mining Laws

were followed, and the rules that had governed the loca-

tion of mining claims in British Columbia prior to 1886.

Witness states further that for a great many pears it has

been the custom to record location notices of water loca-

tions, placer and quartz claims within reasonable time,

and not any particular fixed time or any specified time.

John G. Heid, called as a witness on behalf of the de-

fendant states on page 824, Vol. 2, that he is an attorney-

at-law and been in Juneau since 1885; also states that

he is acquainted with Mr. Thorndyke, and with the

ground known as the Martin Lode claim, and stated that

he had a conversation with Mr. Thorndyke some time in

the middle of the summer in 1905 concerning the Martin

Lode claim and that the conversation took place in front

of Mr. Behrend's store in the town of Juneau when the

witness and Thorndyke were together. (Pp. 826 and

827.) Witness gives conversation as follows: "I had

one conversation with Mr. Thorndyke. I met him, I

think, in front of Mr. Behrend's bank, and one conversa-

tion, I believe, the day after, I was down at his assay of

fice. I was going down the street and I met him. T

represented Mr. Bach, one of the owners of the Martin

Lode claim, and I asked him what he meant by erecting

some buildings on the Martin, and also what they were

stringing sluice boxes on there, and that Mr. Bach want

ed me to institute proceedings to have him removed and

enjoined from going on the ground, and that I wanted

to know what their intentions were. He said that they

had put up a building on there, but that they did not
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claim any part of the Martin Lode claim; it was for the

purpose of getting that water. I said, 'Well, you had

better get the boxes off—you have no right there, and

Mr. Bach don't want them there.' He got a little warm

and he refused. I said 'T will have to go in court', or

'I will throw you in court,'— something like that—and he

said, ' I gness I will show you who owns it.' I passed

on down the street. When I met him in the assay office,

he said, 'I think Bach is a fool for insisting that we

should not permit that water to run over his claim, be-

cause we are not harming his claim any, or doing it any

damage; we are ground-sluicing the surface off and

making a mine of it, and it is going to benefit the claim.

'

That is the substance of what he said. He asked me

if I did not take that view of it and I told him I did not

see any harm in their having that string of boxes on

there but that he (Bach) did not want them on there.

On the first day he (referring to Thorndyke) said the

time would come when these old timers would have to

stake and record their claims properly. I said that claim

has been kept up and assessment work has been done on

it regularly. It was in existence and represented by

people before he came to the camp, and he said something

about proper location or proper recording— I did not

pay much attention to it and walked off." Witness

stated that he had been practicing law in Juneau since

1885 and was handed a book referred to as the minute

book of the Harris Mining District, August, 1881, to

February, 1888, and on page 827 witness' attention was

called to the minutes of the meeting concerning John G.

Heid, and asked if he was the same John G. Heid. (82S
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and 829.) Witness states, ''yes"; that was the time

he resigned the office as recorder for the Harris Min-

ing District." Also stated that up to May, 1884,when

the Organic Act came into effect for Alaska, and became

the law, the mining rights were governed by mining rules

and regulations, and "that fall of the year before I came,

the government officials came up here, and in 1885, 1

think was the last miners' meeting that was held."

That is as far as witness remembered, but after witness

resigned the miners practically gave up the organiza-

tion. "In the fall of 1886 the court made an order re-

quiring me to turn over all the records of Harris Min-

ing District, the mining records, to Judge Williams, the

United States Commissioner at that time, holding that

he was the only recorder who was authorized to make

any records, and then I resigned." There was some

talk of meetings in 1886 and 1887 and some dispute about

it, etc. And some compromise was affected by making

Judge Williams the recorder and the records were turn-

ed over to him. (Pp. 830 and 831.) The following

question is asked: "What do j^ou know about the cus-

tom which li^s been followed in regard to recording no-

tices and mineral claims and water rights and notices of

taking up any government land, mineral, or non-mineral?

Has that custom been followed?" A. "We have always

recorded in the office of the United States Commissioner

and there was no other recording office then." That,

"after 1887 no specified time was ever followed in rec-

ording such notices." The following question was pro-

pounded the witness: "I will ask you what has been

the practice in court; whether or not the rules were fo'-
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lowed and relied upon in regard to the size of the claims,

the time of recording notice; have they been relied

upon ? " A. " They were in force and regarded to be the

law so far as the rights in relation to mines adopted be-

fore the civil law came in, but after that they did not

cut any figure."

Lloyd G. Hill, a witness on behalf of the defendant,

was called in sur-rebuttal, (p. 1006, Vol. 2 and on p.

1007,) testifies substantially as follows: That since the

commencement of the trial of this suit he had been sent

to the Perseverance Mining Company's property for

the purpose of making a survey of the dam built by Mc-

Farland and Thorndyke and connect it up with the

Martin Lode claim, and to see what part of the B. C.

Fractional claim is outside of the exterior boundary

lines of the Martin Lode and how much of the B. C. Frac-

tional placer claim lying outside of the exterior bound-

aries of the Martin Lode claim could be worked or suc-

cessfully mined as a placer claim ; the water being taken

from the present intake of the McFarland and Thorn-

dyke diversion, and in answer to the question as to

whether or not he had made such investigation so he

could testify to these matters, said that he had gone over

the matter carefully. Q. "Have you made a plat by

which you can show it!" A. '*! have". Q. "You

made this yourself?" A. "Yes, sir." I was assisted

by Mr. Nadeau and several others, and the snow was

all shoveled away and the dam and flume were found. I

found one piece of the fiume 2 feet deep and 2 feet wide

made of boards and 105 ft. long. (P. 1009.) I found

a flume of the entire length of 150 feet ; at the end of th-j
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flume a pipe line 59 feet— all of the pipe line and nearly

three-quarters of the flume line were within the bound-

aries of the Martin Lode claim and the remainder is on

what is known as the B. C. Fraction. I made measure-

ments and took precautions to find out the flow from

Gold Creek and the establishment of levels at the dam
and by other measurements just how much of the B. C.

Fractional claim could be ground sluiced and worked out

with the water taken from McFarland and Thorndyke's

intake on Lurvey Creek, and found that there was a strip

about 200 feet long by 50 feet wide, and is only three be-

low the level of the point of intake of Thorndyke and

McFarland, and the superficial area being less than %
acre is all of the B. C. Fractional claim outside of the

boundaries of the Martin Lode claim that could be

ground-sluiced and worked by this water.

A certified copy of an affidavit of William Nelson was

offered in evidence as a part of defendant's case, show-

inflf the amount of work and expenditures that had been

made and done upon the Gilbert Lurvey Creek water

right for the year 1897, and is marked Defendant's Ex-

hibit No. 28, and the affidavit made by C. H. Pearce was

also offered in evidence which showed the expenditure

of $399 on the Lurvey Creek water right for the year

1898, and marked Defendant's Exhibit No. 39. (See

])ages 837 and 838, volume 2.)

C. M. Thorndyke, while on the witness stand in re-

buttal testified on page 870 of volume 3, that it would

not be practicable to divert the water from Lurvey Creek

at any other point on the B. C. Fractional claim to sue-
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cessfully mine any portion of the surface of said Frac-

tional claim.

James Kennedy was called as a witness to testify in

rebuttal for plaintiffs. Witness stated that he worked

for the Perseverance Company in the years 1902 and

1903 and knew that said company had a dam in Lurve}^

Creek to divert the water into their ditch (pp. 879 and

870, Vol. 3). Same witness also testified that water was

turned through the ditch during the said years and the

same witness in 1904 turned the water out of Lurvey

Creek into the ditch. (Page 885, Vol. 3.)

(P. 908, Vol. 3). W. H. Case, a photographer, was

called as a witness in rebuttal on the part of the plaint-

iffs, and a certain photograph which had been taken by

him was handed to him and identified as having been

taken on August 1, 1905, and was marked as Plaintiffs'

Exhibit for Identification No. 24. At p. 920, same vol-

ume, the exhibit was received in evidence as Plaintiffs'

Exhibit No. 24.

Elias Ruud, called as a witness i nrebuttal on the part

cf the plaintiffs, stated that he was forty-three years old,

a civil engineer, and a United States deputy land and

mineral surveyor, and his attention was called to Plain-

tiffs' Exhibit No. 24, and after making certain figures on

the exhibit and explaining what objects were in and

about the same, stated on p. 932, Vol. 3, that he was up

on the ground of the Perseverance Company in April

and May, 1905, and counsel for plaintiffs asked him the

following question: Q. "When was you up in the vi-

cinity of 5 and 6? (Indicating the same on Exhibit No.
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24). A. "To point 6 I went up on behalf of the Joshua

Hendy Machine Works to run a preliminary survey from

that point—a preliminary line up Lurvey ditch down to

the proposed new mill site at the Perseverance mine"

(pp. 933 and 934). Witness was asked the following

question in reference to the ditch by attorney for plain-

tiffs: O. "Will you describe the condition of that

ditch and how much water was in that ditch!" A. "It

was a ditch too broad to jump across, at least I could

not. I could not and carrj' a surveyor's transit. I had

waded the ditch until I found later there was a way

across, but I waded it." On p. 939 the witness' atten-

tion was called to plaintiffs' No. 24 and to what ap-

peared thereon as an artificial mark, and stated "that

is the line I cut in surveying the preliminarj^ line for

the pipe line from the old Lurvey ditch to the Persever-

ance mill site," and stated that he made a survey in

the month of June, 1905, and the survey was made for

the Joshua Hendy Machine Works and that the pipe

line was eventually constructed on that survey, mainly

so; some simple changes were made on the upper end.

The witness here also stated that on the 1st day of Au-

gust, 1905, there was not any ditch dug between the mill

and the Lurvey ditch along the right-of-way which he

surveyed and brushed out. On p. 946 the question was

asked witness by counsel for plaintiffs: 0. "You say

approximately what ground outside of the exterior boun-

daries of the Martin Lode claim could be mined by that

water?" (Meaning how much of the B. C. Fractional

claim.) And the witness answered, "I estimate it be-

tween half an acre or three-quarters from the scale on
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the map" (pp. 948 and 949). Witness stated that he

ran the pipe line for the Hendy Company which was

doing work for the Perseverance Company on the 18th

day of June, 1905, and he established the old ditch line
;

that the pipe line was put in and the measurements of

the angles, etc., which he made were taken for the pur-

pose of putting in a pipe line and he knew it was for the

purpose and knew it was for the Perseverance mine.

(Pp. 950 and 951.) On cross-examination the witness

was again shown Plaintiffs' Exhibit No. 24 and among

other questions was asked if he made the line marked

thereon which appears to be made with a lead pencil,

and witness stated that he did not; but stated that he

could see a line drawn approximately from the line of

his survey which he made in 1905. Then he was shown

another photograph of the same kind without any lead

pencil mark on it. (P. 952.) Witness stated that if the

photograph exhibited the fact that there had been some

excavation done on this pipe line and that the photo-

graph was taken on the 1st day of August, 1905, he wa.^

mistaken about that there was no excavation done on

this pipe line until September, 1905. On page 956, Mr.

Israel offers another photograph in evidence, being the

same as Plaintiffs' Exhibit No. 24, without any tinting

or marking thereon and this photograph is filed and

marked "Plaintiffs' Exhibit No. 28."

H. H. Folsom, the Recorder of Juneau Recording

District, was then recalled as a witness for plaintiffs on

rebuttal, and on pp. 965 and 966 he testified that prior to

the adoption of the present code, that is. Carter's Anno-

tated Code of the Laws of Alaska, that there was no
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specific time in which the location of placer or lode

claim or water right locations and notices would be re-

corded ; that there was no uniformity in the practice an 1

that they had recorded them within a reasonable time

after making such locations. On pp. 968 and 969, Mr.

W. H. Case was again questioned concerning the photo-

graph which he had exhibited to him and the same was

identified and offered in evidence as Defendant's Ex-

hibit No. 40. W. H. Case was recalled by the plaintiffs

(p. 1002) and was questioned by counsel for plaintiffs

as follows: Q. ''Mr. Case, I hand you Plaintiffs' Ex-

hibit No, 24 and ask you to please look at it—you have

seen the lead pencil mark?" A. "Yes, sir." Q. ''Do

you desire to explain how it got on there—how that got

on that print, and did you see it put on there?" A.

"Well, I seen Mr. Thorndyke have this picture while it

was in my store last evening and I think you (Mr. Hel-

lenthal, one of the counsel for plaintiffs) asked him

which of these marks was the pipe line, and he said 'this,'

taking a pencil and tracing down over the pipe line in

that way. I did not look at the picture to see whether

he had made any mark on it or not."

Thorndyke admits on p. 186 of record that at the time

he and McFarland made their water location, the Perse-

verance Company had been at work in and about where

the mill is erected ; and on page 185 of record admitteil

that while he was locating the B. C. Fractional placer

claim, he found out that the Perseverance claim, a pat-

ented claim, belonging to the Perseverance Company,

was defective and that he commenced an action against

said company to set aside the patent to said claim.
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Same witness also testified on p. 192 of printed record

that the water which he and McFarland diverted from

Lui'v^ey Creek was just turned aside from the creek and

flowed through their flume and by the force so generated

carried away the dirt and debris from their placer

claim. Admits on p. 195 that no gold was taken from

the sluice boxes. Same witness also states on p. 197 that

he then knew where his cabins were built and that they

were on the Martin Lode claim. On p. 202 he admits

that he went upon the Solo claim, being the surface

ground covered by the Marie L., and that that claim is

now in dispute between himself and the Jualpa Com-

pany. On p. 223 of record P. R. Thorndyke admits, in

answer to a question propounded to him by the Couri,

that if he had the use of the water from Lurvey Creek

for three seasons he could wash out all of the ground

contained in the B. C. Placer claim. Then states on re-

cross examination, p. 214, that he removed the surface

ground and debris from one acre of ground in less thai-

a week. States also on same page, 21-1:, that he knew of

his own knowledge that the Perseverance Company had

been working on the Alexander tunnel ever since he be-

came acquainted with that property.

Mr. McFarland, and one of the plaintiffs, on cross-

examination on p. 229, admits that he was on the B. C.

Placer claim and in that vicinity in the spring of 1905

half a dozen times before location of the B. C. Placer

was made; that they were running lines and doing va-

rious things toward locating property. (P. 230 of P. R.)

Testifies on pp. 236 and 237, P. R., that when he mado

his water location, the Perseverance people were ai.
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and on the Perseverance Placer claim. Also admits on

p. 238 that the Perseverance Company was at work
grading for what he supposed to be a mill, and that

he was keeping a close watch on the Perseverance Com-

l^any, and that at the same time he was running a drug

store in Juneau. On p. 239, McFarland admits that it

was common talk in and around the town of Juneau

about the time that he made his locations that the Per-

severance Company was going to put in a mill, and

also knew that there was lumber up there on the prem-

ises of the Perseverance Company and knew that they

were excaA^ating. States on pp. 245 and 246, P. R., that

the reason they did not do any work in 1906 on the B. C.

Placer was because the Perseverance people were blast-

nig for five or six days on what he claims to be his

property and that the rocks were flying, etc. Admits on

pp. 253 and 254 that he knew Geo. Bach and that he had

some conversation with Geo. Bach while the sluice boxes

were being put in and Bach stated that he had some

claim up there. Admits on p. 255 that '

' Geo. Bach came

up to the property and commenced shooting off his mouth

in that big way that he has and stating that that was his

claim and for us to get off," etc.

Geo. Harkrader, a witness on behalf of the plaintiffs,

on cross-examination by counsel for defendant, pp. 37S

and 379, Vol. 1, P. R., testified as follows: Q. "Now,

then, George, when vras it that you worked on this ohi

Lurvey ditch?" A. "That is not the old Lurvey ditch.

It is the Campbell ditch." Q. "When did you say you

used it last?" A. "1887 and 1888." Q. "Now. thi^
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Coon's ditch and Campbell's ditch and the Perseverance

ditch), how large was that?" A. '*It carried 1,000

inches of water— a little better." Q. "You tapped

both creeks?" A. "Our water came out below that

right-hand arm." Q. "You had an old ditch over

there?" A. "We had a flume across from that fork."

On p. 373, the same witness testifies that he helped to

dig the ditch and constructed the upper part—had men

do it— sui:)erintended the work, and the parties who first

located and appropriated the water was Hunter, Cr-ance,

Dan Carroll and Harkrader himself.

Don S. Rea, a witness on behalf of the plaintiffs, testi-

fied that he assisted in the location of the Solo and Solo

No. 1 Lode mining claims belonging to the Jualpa Com-

pany and that the Solo Lode mining claim covers the

identical ground that the Marie L. covers, the latter

claim being staked out and located by one of the plain-

tiffs in the case. (P. 339.)

On pp. 1087 and 1088, Vol. 3, P. R., will be found

the restraining order referred to in Mr. Mitchell's testi-

mony granted by the United States District Court on

the 31st day of July, 1905, against the Alaska-Persever-

ance Mining Company at the instance of the Jualpa Com-

pany to prevent the former company from excavating a

ditch line on what is known as the Bess Lode claim of

the Perseverance No. 4. The said two claims cover very

nearly the same surface ground.

ARGUMENT.

The controlling questions in the case then were

:
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(1) Did the plaintiffs (appellants) acquire right to

have the water of Lurvey Creek flow through the B. C.

Placer undiminished in volume by virtue of their com-

mon law riparian rights as owner of the B. C. Placer ?

(2) Had the defendant (appellee) failed to exercise

due diligence in the application of the water of Lurvey

Creek under its notice to a beneficial use?

(3) Had the plaintiffs (appellants) any beneficial use

to which they in good faith proposed to apply the waters

of Lurvey Creek under their notice, or is their claim

merely fictitious and a subterfuge made for the purpose,

to use the expressive phrase of the mining camps, of

*' holding up" the defendant!

These questions were decided by the trial court

against the contention of appellants. While the evi-

dence took a wide range and many questions of a col-

lateral nature were raised and decided, yet the issues

above stated were the controlling ones upon the decision

of which the case necessarily turned. K the court was

right in its rulings on these questions, all other ques-

tions raised became whollj" immaterial and the decree

rendered was right. And we believe we can be of more

assistance to this Court by taking up the case and show-

ing that the decree appealed from is right and should be

affirmed, rather than by following the vohiminous and

involved brief of the appellants and answering seriatim

the several objections urged thereto.

I.

THE DOCTRINE OF RIPARIAN RIGHTS.

Plaintiffs contended strenuously in the Court below

that bv the location of the B. C. Placer claim in June,
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1905, they acquired a right to have the waters of Lurvey

Creek flow through said claim in undimiuished vohime

—in short, acquired common law riparian rights in said

stream, and that the doctrine of the acquisition of water

rights for mining purposes as known in the mining

states and territories does not prevail in Alaska. The

Trial Court held against the contention, and this ruling

is complained of in the third specification of error (Ap-

pellants' brief, p. 145).

This contention, the Court will bear in mind, is made

with reference to Alaska, the second in rank among the

states and territories in the volume of gold production,

and which, outside of littoral and deep sea fishing, has

absolutely no other productive industry than mining.

We wish to be strictly accurate, and "absolutely" is a

strong term in view of the last report of the agent of

the Agricultural Department, which notes six garden

patches near Fairbanks, two near Juneau, and two near

Skagway, whose owners are doing well, selling celery

at 50 cents a plant and lettuce and radishes at similar

figures. With this exception the term "absolutely" ab-

solutely applies. For the little timber cut is used in

mining and its allied industries; and it may truthfully

be said that but for the mines not a garden patch would

be planted. A Court, then, must have imperative rea-

sons for using this limb of the common law which got

its growth in an agricultural country, for the benefit of

an agricultural population, to strike down the one indus-

try this country possesses, or, so far as can now be

seen, is ever likely to possess. These reasons must bo

found in the laws of the district. Let us see what they

are.
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By the Act of Congress of May 17, 1884, Section 8

(Carter's Code, p. 442), "the laws of the United States

relating to mining claims, and the rights incident there-

to," (italics ours) were extended to Alaska. This sec-

tion is found in the first legislative act creating a civil

government for Alaska. "Historically considered" this

legislation was had in response to the necessity created

by the discovery of gold in 1880, and the influx of miners

from the mining states and territories. The general

land laws were not extended; no public lands except of

mineral character were placed upon the market. The

Act, then, was passed to encourage mining. Is it possi-

ble that the words "and rights incident thereto" were

not meant to include the right to aj)propriate water

for mining purposes, when without it the mining rights

expressly given would have been rendered nugatory?

The people of Alaska have construed the law otherwise

by the universal custom of locating water rights and

appropriating and using the water; millions of dollars

are so invested today; the courts in Alaska have con-

strued the law otherwise from the earliest times. Con-

gress has adopted and ratified this construction of the

Act by reenacting it without verbal change in the Act

of June 6, 1900 (Carter's Code, part III., Sec. 26), and

by providing for the recording of "Notices and locations

of water rights" (Carter's Code, Part III., Sec. 15, Sub.

7), and Section 16 provides that miners may make "local

rules and regulations covering the recording of notices

of location of water rights, flumes and ditches," etc. Be-

sides, the common law is only in force in Alaska "so far

as applicable," and it ro(iniros no argument to demon-
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absurd results which in most instances would flow from

its enforcement could not be better illustrated than by

this case. Here plaintiffs invoke the doctrine of riparian

right against defendant's diversion of the Lurvey Creek

above their land. They allege a desire and intention to

divert it on their land, and after working the gravel,

turn it into Gold Creek. Yet defendant owns patented

ground below the plaintiffs ' claim through which Lurvey

Creek passes in onward course (Def'ts. Ex. 44, Rec. p.

1483), and if the doctrine of riparian right applies in

Alaska, then plaintiffs in no event could divert the water

on their ground as they claim the right to do.
'

' Riparian

Right" has destroyed any beneficial use of this stream

to either plaintiffs or defendant. Defendant cannot di-

vert the water at its dam and intake because plaintiffs

have riparian rights in the B. C. Placer. Plaintiffs can-

not divert the water in the B. C. Placer because de-

fendant has riparian rights on the Perseverance Placer

and Ajax mill site. The water must forever run to waste

because of this common law of riparian right.

Section 2339, United States Statutes, reads as fol-

lows: "Whenever, by priority of possession, rights to

the use of water for mining, agricultural, manufacturing,

or other purpose have vested, have accrued, and tlio

same are recognized and acknowledged by the local cus-

toms, laws and decisions of the Courts, the possessors

and owners of such rights shall be maintained and pro-

tected in the same manner; and the right-of-way for the

construction of ditches, etc." The trial court in its opin-

ion in commenting upon this section of the statutes,
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stated as follows: **Not only Congress and the miners

of Alaska, but the Courts thereof, have for many years

acted upon the construction that the Acts of 1884 and

1900 extended Section 2339 to Alaska. Nolan v. Coon,

1 Alaska 36; Revenue Min. Co. v. Balderston, 2 Alaska

363; Miocene Ditch Co. v. Jacobson, 2 Alaska 567; Mio-

cene Ditch Co. V. Moore, Judge, 150 Fed. 483. Upon all

these considerations, it is my judgment that Section 2339

of the U. S. Eev. Stat. 1878 was extended to Alaska by

the eighth section of the Act of May 17, 1884." In this

connection the trial court continues: "In those Pacific

states and territories where the conditions of mining on

the public lands most nearly resembles those in Alaska,

the riparian rights claimed by plaintiffs is denied: Bo-

quillas Land Co. v. Curtiss, (Ariz.) 84, p. 504; Stoell v.

Johnson, 7 Utah 215, 26 Pac. 290; Chippen v. White, 28

Colo. 298, 64 Pac. 184; Coffin v. Left Hand Ditch Co.,

6 Colo. 446; Reno Smelting Works v. Stevenson, 20 Nev.

269, 21 Pac. 317 ; Wiley v. Baker, 11 Wyo. 496, 73 Pac.

211; Drake v. Earhart, 2 Idaho, 23 Pac. 541 (Montana)

;

Atchison v. Peterson, 87 U. S. (20 Wall. 507 to 510)

;

Baseg v. Gallagher, 87 U. S. (20 Wall. 670 to 681). New

Mexico : United States v. Rio Grande Irrig. Co., 51 Pac.

647 to 677; Albnquercjue Land Co. v. Guitierres, 61 Pac.

357. The principal mining and arid states have abol-

ished the law of riparian rights and embodied the recog-

nition of the public right to the use of waters in the

streams by prior appropriation by constitutional enact-

ment. The states having such constitutional provisions

are: Colorado, Wyoming, Idaho, Montana and North

Dakota, The trial court considered the question of ri]iar
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ian rights very thoroughly and we think its conclusions

are correct.

II.

HAD THE DEFENDANT (APPELLEE) FAILED
TO EXERCISE DUE DILIGENCE IN THE AP-

PLICATION OF THE WATERS OF LURVEY
CREEK UNDER ITS NOTICE TO A BENEFI-

CIAL USE?

Long prior to the year of 1897 the predecessors in

interest and grantors of Joseph T. Gilbert had been

owners of that certain mining property, mill sites, wa-

ter rights, etc., referred to herein, and the general plan

and scheme of operating and mining the property in

question was the same as that adopted by the said Jo-

seph T. Gilbert immediately after he became owner of

the Perseverance property in the year of 1897. A part

of the general plan of the opening up, development and

working of the mines owned by Gilbert is set forth in

the evidence referred to in this brief as well as the find-

ings of fact of the trail court. The witness Garside

also relates the condition of the property at the time of

the purchase of the same by said Gilbert, and he, hav-

ing been a co-owner in part of the property prior to

the purchase of it by Gilbert, knew the settled plan that

had been determined and decided upon and the manner

of opening up and operating said property prior to the

time that Gilbert became owner, and the evidence, be-

yond any controversy, shows that these first conceived

plans of opening up and operating the property were

never deviated from bv the said Gilbert or his succes-
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sors in interest. A portion of the property purchased

by Gilbert and afterwards sold to the defendant in

this case had been mined in the early days by William

Ebner at the old 10-stamp mill, the location of which is

indicated on Defendant's Exhibit No. 7 by the witness

Garside, and the water of Gold Creek had been used to

generate the power in connection with the milling of the

ore, etc., but the water of Lurvey Creek was not used be-

cause it was possessed by other people at that time, ac-

cording to the testimony of Garside and others, and

which is undisputed. This water of Lurvey Creek had

been carried around through an old ditch variously re-

ferred to as Coon ditch, Campbell ditch and later on as

Lurvey ditch, the location of which will be readily under-

stood from a glance at Defendant's Exhibit No. 7, R. p.

1196, and prior to the Gilbert location of the water of

Lurvey Creek, the water of East Lurvey Creek had been

brought over by a ditch to the main branch of Lurvey

and found its way into this old ditch referred to as the

Coon ditch and used by other parties prior to the loca-

tion of the same by Gilbert. These various ditches are

all indicated on Defendant's Exhibit No. 7 and fully ex-

plained by the witness Garside, and the old ditch that

connected the two branches of Lurvey Creek is indicated

on Defendant's Exhibit No. 27 by the line A. B. C. The

uncontroverted evidence in the case shows that just be-

fore Gilbert made the location of the waters of Lurvey

Creek, G. W. Garside and his assistants sun^eyed out

a pipe line, cut away the brush and performed consider-

able work in making a survey of the pipe line, and after

posting and recording of the notice of location, William
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Nelson was put in immediate charge of the work to be

done and performed upon this water right, and Nelson

immediately went to work in 1897 and repaired the old

ditch referred to as Coon ditch, as well as the ditch

marked A. B. C, connecting the two branches of Lur-

vey Creek, and Nelson performed work during that j^ear

in the amuunt of $301.58 in the repairing of these ditches

and the diverting and turning of the water from Lurvey

Creek into the same. The other work and improvements

done in 1897 is described by the witness Garside, and

consisted among other things in the building of a house

to shelter the men and employes of Gilbert who were

to perform labor for said Gilbert in the keeping up of

his water right and the opening up of his mines. That

same year, the Perseverance mill site was located for

Gilbert and the patents were obtained to Perseverance

No. 2, Alta No. 2, and Jumbo No. 2 mill sites, and the

tunnel was run marked on Defendant's Exhibit No. 7,

"Gilbert Tunnel." All of this work was directly super-

intended by Garside. In 1898, one C. H. Pearce had

charge of the performance of certain works on the Gil-

bert mines under the supervision of Garside, and filed

an affidavit herein of having performed at least the sum

of $399,65 worth of labor, improvements, etc., upon the

Gilbert water right. In 1899, a better dam was put in

Lurvey Creek to divert the water by John Gorman and

a great deal of other work performed by him dr.rijig

that year on the water ditch and other labor looking to-

wards perfecting the application of the water of Lurvey

Creek according to the previous undertaking and plan

cf development of the mining property as a whole. Din-
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ing the years 1898 and 1899, under the superintendency

of Charles H. Pearce, a trench was excavated for the

pipe line from the aforesaid ditch to the Perseverance

mill site, as shown upon Defendant's Exhibit No. 7, also

during the years 1898 and 1899, Pearce had charge of the

Gilbert property, and was running tunnels, making open

cuts and upraises, and Garside was laying out the work

for him. In 1900, one Nebbins (Nevins) had charge of

the property, and according to the testimony of Garside,

performed work on it and kept the ditches open and

water flowing through the same, and John Gorman was

on the property that year, and performed some work

looking towards the preservation of the ditch and prop-

erty connected with the same. In 1901, the defendant

became the owner of the property and Mr. Pearce was

superintendent of the property and G. W. Garside was

engineer and laid out the work to be done in the further-

ance of this common plan for the opening up and de-

veloping and mining of the property. One of the first

things done by the defendant company after it became

the owner of it was the laying out of what is known

as the Alexander tunnel. This work was done by its

engineer, Garside, as is explained by him in his testi-

mony ,and the line of the tunnel is indicated by him on

Defendant's Exhibit No. 7. Survey was made of the

tunnel and the proper notice posted and recorded and

this tunnel was sui-veyed and laid out over the same

line that Garside had surveyed over for a tunnel in 1886,

and over the same line that the survey was made for

Air. Gilbert in the year 1897 and the work upon the

ditch, that is, the water ditch, was koj^t u]) that year by
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Mr, Pearce. Tramways were put in. and blacksmith

shop and work was begun on the Alexander tunnel and

during that year and the year 1902 was run to a point

marked ''Upraise" on Defendant's Exhibit No. 7. This

upraise was run in the year of 1903. Water was brought

down from Lurvey Creek and put in the upraise to

run a blast and ventilate the tunnel and active work was

kept up on said tunnel until it was completed in the year

1904 to a distance of about 2550 feet, and reached a dis-

tance in the mountain to a point at what is known as

"Gilbert's Old Tunnel." In 1904 survey was made for

an upraise that is marked on Defendant's Exhibit No. 7

"Main Raise," and on the Perseverance mining claim.

The upraise was started in 1904 and completed some

time in December, 1905, and is approximately one thou-

sand feet from the surface of the tunnel, where the u])-

raise intersects the surface ground. John R. Mitchell

took charge of the property on or about the 1st of July,

1905. Just prior to the time Mitchell took charge of the

property as its superintendent and in the months of

April, May and June of 1905, work was more active, per-

haps, on the Perseverance Company's property than it

ever had been before. The witness Ruud, referred to in

this brief, as is shown by his evidence, had made a sur-

vey of a proposed railroad line from the salt water at

Juneau to the Perseverance Company's mines, and in

June made a survey of a water pipe line and cleared off

a right-of-way from the company's new mill up the hill

to Lurvey ditch, the line of which is marked on Plain-

tiffs' Exhibit No. 24 and Defendant's Exhibit No. 40,

and the work was commenced as early as the 25th of
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May, that year, in removing the earth and in grading

for the foundation for a new bunkhonse of the company,

new compressor and crusher, and blasting was going on

npon the foundation site for the new crusher and the

earth was being graded and the rock was being blasted

away and the foundation prepared for a new mill and

grading being carried on extensively on the Persever-

ance Placer claim, which is just across the side line

from the B. C. Placer, which had not been located, and

was not located until the 19th day of June, that year.

There was under the emploj^ment of one John Lockhart

in doing this grading and building, some fifteen or twen-

ty men from the 25th day of May up to the middle of

July of that year, and there were other men at that

time in the employ of the Perseverance Company per-

forming work ui)on its property. All of this work was

being vigorously pushed forward at the time that Mr.

Mitchell took charge of the company's property, men

were working upon the pipe line which had been prev-

iously surveyed by Ruud leading from the mill to the

Lurvey water right. Lumber had been hauled and placed

upon the ground and a new boarding house built, and

work was temporarily suspended on the pipe line on

July 31st by reason of a temporary injunction, but the

pipe line was laid in August and September of 1905,

and the mill, construction of which had been commenced

as stated herein in 1905, was completed.

For the purpose of delivering clean water to the

boarding house and blasksmith shop when the waters of

the main creek were muddied by mining above, water

was brought from cast branch of Lurvoy (Roc, p. 709).
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Prior to July 1, 1905. the Perseverance Company had

run altogether 6500 feet of tunnels, drifts and upraises

on this mine (Rec, p. 715). A mill building to include

100 stamps built, and 50 stamps installed, a water wheel,

shute and machinery necessary, a building eompleteil

for the same, crusher house and crushers for 300 stamps,

a tramway for ore to be brought to the mill, a compres-

sor to run ten or twelve drills, etc., added in 1906 (Rec,

p. 916). Approximately $500,000.00 has been expended

(Rec, p. 717), and all this pursuant to the plan of de-

velopment laid out in the inception of the undertaking in

1897, and of ichich plan the n:ater right in controversy

formed a small hut indispensable part (Rec, pp. 718-

719). Yet the plaintiffs contend that the defendant and

its grantor abandoned the water right location made by

Joseph T. Gilbert in July, 1897, except 100 inches there-

of, because they did not use the entire waters then appro-

i:)riated, j^rior to July, 1905. Let us briefly examine this

contention. The water was taken up principally for

power in operating the mill and machinery to be installed

when the mine was developed. Water to the extent re-

quired (plaintiffs concede 100 inches) was constantly

used during these years, but the bulk of the water de-

sired was for power in the mill, compressors and crush-

ers. Now it is obvious that this water was not needed

till the mill was built and machinery installed ; and the

mill and machinery could not be used till there was ore

to feed them; and there could be no ore till more than

a mile of tunnels, drifts and upraises were run and large

stopes opened in the ore chutes; it is also obvious that

tunnels, drifts, and upraises can be driven only so fast
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— only so many men and no more can work on the face

of a tnnnel. The half million of money spent in doing

the development work shown in the evidence to have

been done on this property could not be spent in one

year or two years, or three years. It was a great under-

taking, not only requiring large expenditure of money,

but considerable lapse of time also. Now, although de-

fendant and its grantor located the water in 1897, and

gave public notice to the world of that fact; though it

excavated its ditch, and made its diversion; though it

proceeded in the next few years to expend a half million

in money in developing its mine, installing its mill and

machinery, compressors and crushers; yet just when it

is about ready to turn on the power and begin to realize

the fruits of its labor and expenditures, along come the

plaintiffs and say "No! the water is ours under a location

made in July, 1905 ! It is ours under that location be-

cause you did not put in your pipe line before your mill,

and put in your mill before your ore was developed.

Your ditch, flume and pipe line could have been put in

in one, or at most, two years, and therefore in comput-

ing the question of due diligence the plan of making a

mine as a whole cannot be considered. Nothing must be

taken into consideration except the time reasonably nec-

essary to put in a few hundred feet of ditch and flume

and a few hundred feet more of pipe line. This could

have been done in one or two seasons; and because you

did not complete your pipe line till your mill was ready,

and did not build your mill till you had run thousands

of feet of tunnels and drifts to get your ores, your water

right has lapsed and been abandoned; an<l wo, who luivt'
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located it to wash an half acre or so of alleged placer

ground, have the right to prevent your use of the water,

and thus render all your labor and expenditures vain

and of no effect!"

This seems to us to be a fairly accurate statement of

the plaintiffs' (appellants) contention. Such a claim is

unjust and unconscienable, and we believe it to be illegal.

When plaintiffs made their so-called location of the wa-

ter right on July 24, 1905, what did they find on the

ground in plain view? Thej^ found, first, a dam and

ditch above them on the creek capable of diverting and

carrying the entire flow of the creek ; second, a notice of

the appropriation of the water for mining purposes in

connection with the Perseverance group of mines; third,

they saw the foundations laid for a large mill; fourth,

they saw a ditch excavated for a pipe line from the mill

site up the mountain side to the flume and penstock;

fifth, they saw piping on the ground ready to be laid:

sixth, they saw the mouth of a tunnel running into the

mountains a half mile to tap the ore bodies to be milled

at the mill with power to be developed from this water;

seventh, they saw all these things in possession of the

defendant; and they also saw a large force of men busily

engaged in pushing the work forward to completion.

They knew— they could not help knowing— that the wa-

ter of Lurvey Creek was an integral and indispensable

part of the great mining enterprise then being carried

on before their eyes—and they locate and lay claim to

it, and bring a suit to perpetually enjoin defendant from

its use. No wonder the learned trial judge thought that

the real purpose of the suit was not disclosed by the
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pleadings— that the real issue was, how much could the

defendant be forced to pay

!

We said we believed this claim and contention of

the appellants to be not only unjust and unconscienable,

but also illegal; and this brings us to a consideration

of the law bearing upon the facts as established by the

evidence and found by the Court.

The defendant plead, the evidence established, and

the Court found in eifect that when the plaintiffs sought

to appropriate the waters of Lurvey Creek ,the defend-

ant was in i'}ossession, actively engaged in the final stages

of a large development requiring years of time and a

vast expenditure of money in its building and comple-

tion (Rec, p. 1335). Of this development, the actual

labor, time and money required to divert and carry

the waters of Lurvey Creek to the mill was a mere baga-

telle, in itself, yet it was an essential and integral pan

of the whole, without which the scheme as a whole would

probably never have been undertaken at all, certainly

not in the manner and pursuant to the precise plan here

adopted. That this plan of development as a whole was

not carried out and prosecuted with due diligence is

nowhere even intimated in the appellants' lengthy brief.

But stress is thrown upon the fact that the system of

flumes, ditches and pipe lines, etc., could have been con-

structed in a few months, or one season, and they were

not actually completed till 1905. But as said before,

why should defendant be compelled to complete its

power plant before it completed its mill? Why should

it be compelled to complete its mill before it opened and

developed its mine? Does the law in order to protect a
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party in the possession and right of possession of rights

incident to mining rights on the public domain compel

such a ridiculous and wasteful scheme? Nevada Ditch

Co. V. Bennett, 44 Pac. E. 472. But plaintiffs ( appel-

lants) argument destroys itself when applied to this

case. For defendant could not complete and perfect its

appropriation of the water of Lurvey Creek until it had

applied the same to some useful purpose ; if it had com-

pleted its pipe line in 1897, or any year previous to

1905, it would not have been in any better position than

it is now, because there was no mill and machinery to

use it upon. If it had completed its mill and installed

its machinery in 1897, or any time previous to 1905,

defendant would be in no better position than it is,

because there was and could be no ore with which to

feed the mill. Plaintiffs are right in their contention

that "an appropriation is not made until there has been

an actual application of the water claimed to some bene-

ficial purpose, or some useful industry; all rights ac-

quired prior to this time, whatsoever step in the pro-

cess, amount simply to a claim of appropriation." (Ap-

pellants' brief, p. 138.) But it does not follow that

when this claim of appropriation has been once right-

fully made and the water located and diverted as a part

of a vast scheme of mining development, in connection

with which it is to be used, and when this scheme has

been pushed forward with all diligence for years, and

while work is actually being carried on upon it, and

after vast expenditures have been made, and just before

its final completion, some outsider can step in and

"cork" the whole enterprise by "jumping" the water
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right, or compelling the original locator to purchase at

the figure such outsider may put upon it; which figure,

of course, would be measured not by its value to the

seller, but by the necessity of the purchaser in view of

the situation in which the large outlay already made

had placed him. Courts do not lend their aid to the per-

petration of such wrongs.

Nevada Ditch Co. v. Bennett, 30 Oregon, 59, is cited

and relied upon by appellants. That case is an instruc-

tive one and we will briefly examine the doctrines an-

nounced in it. The facts of the case, as briefly stated in

the syllabus, were as follows:

"In the early summer of 1881 persons claiming an

appropriation of water from a public stream posted a

notice at the head of the proposed ditch, as required by

local custom, stating the amount of water claimed, the

purposes for which it was to be applied and the route

and terminals. Work was begun shortly afterwards and

a dam was built and a diversion made for the purpose

of aiding in the excavation. The first section, two miles

long, was completed in the spring of 1882. During 1882

the ground was cleared for the excavation of the second

section to the further terminal. In the spring of 1883

the work was prosecuted until the irrigating season,

when it was stopped to permit the use of water through

the completed portion. It was resumed in the fall, and

continued until the completion of the second section in

the spring of 1884 ; and during that year water was run

through the full length of the two sections— nine miles

— and used for irrigation purposes."
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It was held in this case that under the peculiar facts

in evidence, the claimants being pioneers of limited

means, that they had exercised due and reasonable dili-

gence in the prosecution of the work and were entitled

to the full amount of the waters located and claimed.

Judge "VVolverton, who delivered the opinion of the Court,

in discussing the principles of law applicable to the ap-

propriation of waters on the public domain, says

:

"The rule seems to be that where notice is required

and one is given, and thereafter the work necessary and

requisite to secure a diversion for a beneficial use is

begun in good faith, and prosecuted with due and reason-

able diligence until completed, and actual diversion

made, the appropriation relates back to the first step

taken.
'

'

And again, in applying the rule to the particular

facts of that case, he deals with the question which is

a vital issue here, and says

:

"It -is not seriously contended that the plaintiff's

appropriation is invalid, but that it should be confined

as to quantity and priority to the rights acquired by

Mallett and Adams, which would accord to it an appro-

priation of from 260 to 500 inches, dating from August

to September, 1881, and that any appropriation in ex-

cess of this quantity should be recognized only as hav-

ing been made at the date of actual user for beneficial

purposes."

So here it is not contended that the defendant's a\)-

proriation is invalid, but that it should be confined as to

quantity and priority to the amount in actual use, being
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conceded to be 100 inches prior to the plaintiffs' loca-

tion in July, 1905. Judge Wolverton, however, says

further

:

"Let us first get a clear idea of the elements which

enter into and go to establish a valid appropriation of

the waters of a public stream to a beneficial purpose, as

we shall be aided by the process, and be the better en-

abled by the application of analogous cases to the sali-

ent features to determine with greater satisfaction the

quantity and legal status of the plaintiff's appropriation.

The rule is concisely laid down by Mr. Justice Moore in

Low. vs. Rizor, 25 Or. 557, 37 Pac. 82, that: 'To con-

stitute a valid appropriation of water three elements

must always exist: First, an intent to apply to some

beneficial use existing at the time, or contemplated in

the future; second, a diversion from the natural chan-

nel by means of a ditch, canal or other structure; and,

third, an application of it, within a reasonable time, to

some useful industry.' In elaboration of these elements,

Mr. Pomeroy says of the first: 'The fundamental doc-

trine is well settled that the appropriation must be made

with a bona fide, present design or intention of applying

the water to some immediate, useful, or beneficial pur-

pose, or in present, bona fide contemplation of a future

application of it to such a purpose, by the parties thus

appropriating or claiming.' Mr. Justice Lord, in Sim'

mons vs. Winters, 21 Or. 42, 27 Pac. 7, says: 'There

must be some actual beneficial purpose existing at the

time, or contemplated in the future, as the object for

which the water is utilized.' This language was ap-

proved by Chief Justice Bean in a later case. See Hind-

man vs. Rizor, 21 Or. 120."
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Here the doctrine is clearly enunciated in the case

cited as well as in the citations therefrom, that a valid

appropriation may be made for a contemplated future

purpose. That is to say, although Joseph T. Gilbert, the

grantor of the defendant, had no immediate use for all

the waters of Lurvey Creek at the time of his notice of

appropriation in 1897, yet if he had a bone fide inten-

tion of afterwards using the same in operating the Per-

severance group of mines he had a right to make the

appropriation at that time. Indeed, this much is prac-

tically conceded by the plaintiffs. It is true that the

final test of complete appropriation is the actual appli-

cation of the water to some beneficial use. As said by

Judge Wolverton in the case under consideration:

''All rights acquired prior to this time, whatsoever

step in the process, amount simply to a claim of an ap-

propriation, but these are none the less rights and privi

leges which may he asserted and maintained against all

persons not entitled to priority in rights and privileges

of like nature. The Supreme Court of California de-

fines the word 'appropriation,' in the connection in

which we are now considering it, as 'the intent to take,

accompanied by some open physical demonstration of

the intent and for some valuable use.' McDonald vs.

Mining Co., 13 Cal. 233. It is said in Thomas vs. Gui-

raud, 6 Colo. 533, ' The true test of appropriation of wa-

ter is the successful application thereof to the beneficial

use designed.' "

The Court, through Judge Wolverton, however, says

further

:
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"But this understanding of what it takes to consti-

tute an appropriation does not preclude claimants from

acquiring valuable rights and privileges prior to the

time when such claims ripen into a full or completed ap-

propriation. There are two periods of gestation, if we

may be allow^ed the expression; one concerns the time

required, measured by due and reasonable diligence, for

the building and construction of such works and appli-

ances as may be necessary and convenient for divert-

ing the water and carrying it to the place of use (of

this we have spoken heretofore), and the other the time

needful to utilize the water by the actual application of

it to the contemplated beneficial purpose. The appro-

priation is in every instance limited in quantity and

quality by the uses for which the appropriation is made."

It was also held in this case that after a person

has made an appropriation of the water for a contem-

plated purpose, the appropriator may sell and convey

his lands (here mines), in connection with which the

appropriation was made, and the water rights acquired

thereby will pass appurtenent to the land (here mines).

As to what constitutes due diligence in the prosecut-

ing of the work and the application of the water to

the intended beneficial use, of course must depend upon

the circumstances of each particular case. The only

test the Courts have ever attempted to lay down is thai

the enterprise must be prosecuted with such diligence

and constancy as is usual with enterprises of a like

character and such as shows a bona fide intention to

complete the same and use the water within a reason-

able time.
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Ophir H. M. Co. vs. Carpenter, 4 Nev. 532.

The Highland Co. vs. Mumford, 5 Colo. 325.

As said in Oviatt vs. Big Four Mining Co., 39 Or.

118, at page 126:

''What constitutes such diligence must necessarily

depend iii^on the nature and magnitude of the enterpris.^

and to some extent upon the organized effort put forth

in accomplishing the desired object."

The same doctrine is recognized in Rodgers vs. Pitt,

129 Fed. 933, and Morris vs. Bean, 146 Fed., pages

426-7.

In Osgood vs. El Dorado Mining Co., 56 Cal. 571.

opinion by Mr. Justice Ross, the defendant liad been

twenty years in completing his appropriation, yet, under

the peculiar facts of that case, he was held to have used

due diligence. The Court further said

:

"We think further from the whole record that sulj-

stantial justice has been done by the jury and the Court

below between the parties litigant."

We think the record in this case shows conclusively

that substantial justice has been done by the Court be-

low between the parties litigant here ; that any other de

cree than one in favor of the defendant would have been

the grossest injustice.

Upon the question of abandonment, which we are

now considering, an instructive case is that of

North American Exploration Co. vs. Adams, 104

Fed. 405.

That was a suit to enjoin a milling company from

diverting the waters of Bear Creek for the use of their
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mill and the reduction of ores; and in many respects

bears a striking analogy to the case at bar. The de-

fendants in that case, as in the case at bar, were prior

in point of time in their location and appropriation of

the water and the question of abandonment of such prior

appropriation was the leading issue in the case. The

Court says in discussing this question:

"The abandonment of the right to divert and use

the waters of a stream is not different in its nature or

character from the renunciation of any other right which

is asserted and maintained by its use. It may be ex-

press or implied. It may be effected by a plain declara-

tion of an intention to abandon it, and it may be inferred

from acts or failures to act so inconsistent with an in-

tention to retain it that an unprejudiced mind is con-

vinced of the renunciation. In the case in hand there

was no express declaration of a surrender of the right

which the grantors of the appellees acquired in 1886 and

the issue of abandonment resolved itself into a question

of fact, to be determined by the course of action which

the parties pursued and the circumstances surrounding

them as they were developed in the evidence."

The facts in the case show that the water was used

during the years 1886 and 1887 in the operation of the

mill and that the mill was not operated after the latter

year. The owners loaned the mill wheel and sold the

pipe which was used to conduct the wter to the mill and

ten years later, in 1897, a snow slide swept the mill away

and from 1886 to 1897, a period of eleven years, no use

of the waters was made. Indeed, the only thing done

])y the owners during that period was to record a no-
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tiee of their claim in September, 1896. In May, 1898,

the owners of this old water right commenced to con-

struct a mill on the site of the old mill, to clear out their

ditch and to build a pipe line to conduct the water over

its old course to their mill site and began to use the

water in that year on the new mill. The adverse claim

to this water was under a location made on August 28,

1896, for the purpose of obtaining power to operate an-

• other mill. In that case, as in the case here, the uncon-

tradicted evidence was that a mill and mill site with a

water power was of verj^ great value, without it prac-

tically valueless. In discussing the question of abandon-

ment during these eleven years of non user, the Court

says

:

"Before they (appellants' can reach a consideration

of these questions they must bear the burden of clearly

establishing that the appellees or their grantors aban-

doned the right which they acquired in 1886 to divert the

waters of this creek and use them upon their mill site.

It may be conceded that the evidence in this case is so

evenly balanced that a finding of abandonment would

not be disturbed. The long period of eleven years dur-

ing which the right to this water was not used, the loan-

ing of the mill wheel, the sale of the pipe in the pipe

line, the silence and inaction of the appellees and their

grantors, might warrant such a conclusion. But this

record is far from barren of competent and persuasive

evidence which might lead to an opposite finding. The

facts that the Silver Chief mill site without the water

right was valueless ; that with it it was worth thousands

of dollars ; that during the time when this their right was
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not exercised no one claimed to disturb nor supersede

it ; that the old mill stood until swept away by the snow

in 1897 ; that in the years 1896 and 1897 its owners turned

the waters of the creek into the old ditch and permitted

them to flow there; that they testified that they never

intended to abandon their water right ; and the very per-

suasive consideration that the voluntary renunciation of

valuable rights to property is contrary to the ordinary

course of human action— furnish ample warrant for the

conclusion that the right to divert and use this water ac-

quired in 1886 never was abandoned, either by the appel-

lees or by their predecessors in interest."

We respectfuly submit that the evidence of abandon-

ment was far stronger in the case just quoted from than

in the case at bar. Here there was no pretense that dur-

ing each and everj?- year from the inception of the water

right to the date of the trial of this action the appellee

had had work done upon the ditch somewhere and water

run through it. Instead of dismantling, loaning out or

tearing down anything once put upon the ground where-

by the water could be used, the evidence shows that

continuous efforts were being made, continuous work

being done looking to a completion of a vast scheme

of development of a great mining property and the use

of all the waters claimed. There was never any going

backward and for fully four years before the initiation

or attempted initiation of any rights by the appellants

this work had been prosecuted at an expenditure of

something like $100,000.00 per annum. And on the very

day appellants' rights were attempted to be initiated

a large force of men were actually engaged in the prose-
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eiition of the work in its final stages, namely, excavating

for the mill foundation, excavating the ditch for the

pipe line and carrying the pipe to the ground.

While the plaintiffs in their reply expressly plead

abandonment by the defendant of all rights to appropri-

ate or acquire the waters in controversy^ herein, and, as

we have shown, wholly failed to establish any such aban-

donment, in their brief they have considered the question

solely from the asjoect of a failure to use due diligence

in completing their appropriation under the notice.

While they concede to appellee, defendant below, the

prior right under the Gilbert notice to the use of 100

inches of the water, they contend that appellee's use

should be limited to that amount, for the reason that

it was not ready to use the entire volume of water ap-

propriated in its notice prior to the completion of its

mill and the installation of its machinery; and that in the

meantime and while work was actively being pushed

upon the mill, pipe line, etc. ,appellants had a right to

appropriate the balance of the waters of Lurvey Creek

as against appellee's claim under their notice of July 2,

1897. In support of this contention many cases are cited

in the brief of appellants asserting in various forms

the general propositions of law that an appropriation

of water is not complete until it has been applied to some

beneficial use. This is undoubtedly good law and as

was said by the Supreme Court of Oregon in the case of

Nevada Ditch Co. vs. Bennett, heretofore cited, in treat-

ing of this subject:

"All rights acquired prior to this time (that is the

application to some beneficial purpose of the waters
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claimed) at whatever step in the process amounts sim-

ply to a claim of an api)ropriation, but they are none

the less rights and privileges which may be asserted and

maintained against all persons not entitled to priority

in rights and privileges of a like nature."

Indeed, the right to appropriate water for a bene-

ficial use and file a notice to that effect and expend the

money and do the work required to be done in order to

apply the water would be of worse than no value if

after the posting of the notice and prior to the time

when the work could be done and the water applied to

the beneficial use it was subject to be located by any

person who saw fit to do so. And the right to the full

amount of water claimed is not lost by reason of the

fact that prior to the completion of the entire scheme

or plans of development in connection with which the

appropriation was made there is a use and an applica-

tion to that use of only a portion of the water. This

principle is clearly announced in the case of

Union Mill & Mining Co. vs. Danghcrg, 81 Fed. 73.

In that case it is said that the same rules apply to

the appropriation of water for irrigation purposes as

to any other beneficial use and in this connection it is

further said

:

*'If the water is used for the purpose of irrigating

lands owned by the appropriator the right is not con-

fined to the amount of water used at the time the appro-

l)riation is made; that the appropriator is entitled not

only to his needs and necessities at that time, but to

such other and further amount of water within the ca-
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pacity of his ditch as would be required for the future

improvement and extended cultivation of his lands if

the right is otherwise kept up; that the intention of the

appropriator, his object and purpose in making the ap-

propriation, his acts and conduct in regard thereto, the

quantity and character of land owned by him, ability

and surroundings must be considered by the courts in

connection with the extent of his actual appropriation

and use in determining and defining his rights. '

'

This seems to us reasonable and sound doctrine. Ap-

pellee and its grantor having appropriated 4,000' miner's

inches of water in Lurvey Creek (which is more than

the total amount in the creek at any one time) in 1897,

for the purpose of a beneficial use in connection with

the development and operation of a great mine; having

pushed that development to completion with all reason-

able diligence, should not be limited to the 100 or 200

miner's inches actually used in its blacksmith shop,

boarding house, air blast, in the tunnel and other inci-

dental purposes during the preparatory stages of its

great work; it has the right as its development work pro-

ceeds, as its machinery is installed and mill built to

increase its use and diversion up to the extent of its

original appropriation. This doctrine announced by

Judge Hawley in the Dangberg case, cited above, is reit-

erated in Rodgers vs. Pitt, 129 Fed. 932.

Appellants, in their brief, lay great stress upon their

claim that during the year 1898, 1899, 1900 and a part

of 1901 the defendant's grantor was endeavoring to fin'.l

a purchaser for his mine and water right ; they say

that at the time the dominant idea and intent with him
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was to sell and dispose of these holdings. Suppose it be

conceded that this is true. Does it help the appellants?

Did not Mr. Gilbert have a right to sell what was his

own if he wished to ? (See Nevada Ditch Co. vs. Bennett,

supra.) But again appellants did not locate while this

dominant idea, as they claim, prevailed in the mind of

the owner of the Perseverance group of claims and wa-

ter rights. They located in 1905 ; and for four years

then the defendant, so far as this record shows, had had

but one idea, dominant or otherwise, and that was to

carry out its great mining enterprise and use the waters

of Lurvey Creek in driving its mill and machinery as

soon as the ore from the mine was in a condition to be

placed therein. The rights of the parties are to be meas-

ured by the facts and conditions as they existed in the

month of July, 1905. If it were true, which it is not,

that for the whole or any one of the j^ears from 1898

to 1901, Joseph T. Gilbert had wholly neglected to do

anything upon his mines and mining rights and then

had sold, as he did sell, to the defendant, and the de-

fendant had laid out and begun the prosecution of the

enterprise, as it did, after it began that diligent prose-

cution of the work of appropriating the water to a bene-

ficial use, there being no intervening claim between the

beginning of such diligent work and the original loca-

tion, then the want of such diligence on the part of de

fendant's grantor during any preceding year or years

vv'ould not prevent its right from relating back to the

original ap])ropriation of the water. See

Highhnid Ditch Co. vs. Mumford, 5 Colo. 325; 2nd

Morrison Mining Reports, page 3.
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Osgood vs. El Dorado Water & Mining Co., 56

Cal. 571.

We believe the above and foregoing considerations

to be decisive of the case, and to lead necessarily to an

affirmance of the decree. There being no common law

doctrine of riparian right in force in Alaska, and the evi-

dence failing to show an abandonment of the Gilbert

water right location, specifications of error numbers 1, 2,

3, 4 and 12 shonld be overruled. Specification No. 11--

failure to grant a new trial— is not receivable. This

leaves specifications Nos. 5, 6, 7, 8. 9 and 10.

SPECIFICATIONS 7, 8 and 9.

These' complain of the action of the trial court refus-

ing to permit the plaintiffs, after they had introduced

the principal part of their testimony and evidence, to

amend their complaint by interlineation by interlining

therein in paragraph 5, after the words ''purpose of,"

as follows: "Operating mills and to be used in and

about the development, mining and milling of ores con-

tained in lode mining claims in the vicinity of and adja-

cent to the B. C. Placer claim, then owned by said

locator and now owned by these plaintiffs." If this

amendment had been permitted to have been made it

would have injected into the case entirely new issues

from those which defendant was called upon to meet, as

the issues had been made up. The allegation of plain-

tiffs' complaint pertaining to this matter and for the

purpose which the water of Lurvey Creek was appro-

priated by them are found in paragraphs 5 and Q (y^

their complaint on pp. 14, 15 and 16 of Vol. 1, P. R.,
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and particularly in paragraph 5, at the bottom of p. 15..

Vol. 1, P. R., wherein it is stated, "and said waters were

so appropriated for the purpose of said mining, hydrau-

licking, and washing the gold in said placer claim, and-

was necessary for its full volume and amount for that

purpose." In fact, the whole complaint is directed

against the defendant on the ground that the defendant

had prevented plaintiffs from the use of water which

they located at a particular point on Lurvey Creek on

the B. C. Placer claim, and diverted it from this par-

ticular point to he used solely for the purpose of sluicing

and mining the D. C. Placer claim. Then it is shown by

the witness Thorndyke (Rec, p. 870), that he could not

divert the water from any other point on Lurvey Creek

on the B. C. Placer claim other than the point at which

he had diverted it so as to mine said mining claim, and

further it appears from the undisputed testimony in

the case, that had such amendment been allowed and

the plaintiffs undertaken to have established another

point of diversion on Lurvey Creek above the B. C.

Placer claim they would have had to take the water from

the creek within the exterior boundary lines of the Maria

L. Lode mining claim, claimed to be owned by the plain-

tiffs, which said mining claim and the surface ground

thereof is identical with the prior Solo Lode mining

claim owned and possessed by the Jualpa Company (See

testimony Don. S. Rea, p. 33!), P. Rec), and the issue

would thus have been raised as to whether or not the

Jusilpa Company was the owner of the Solo Lode claim

oi" the plaintiffs' company was the owner of the Maria L.,

the latter being the same as the Solo, and no such issue
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was even squinted at under the pleadings as they stood

before the court at the time that this amendment was

asked for. It is also shown in this case that there was

a lawsnit j^ending between the plaintiff Thorndyke and

the Jualpa Company over the above mentioned claim.

Second: The amendment should not have been al-

lowed for the reason that the plaintiffs owned no quart:-^

claims from which ore could be mined and milled, or

that they had any other use for the water except for the

purpose on the B. C. Placer.

Third: The proposed amendment injected into the

case a theory, and not a fact, and as such was improper

and should have been stricken had it been pleaded in

the first instance.

Fourth: The prior location of the water right by

Gilbert never having been abandoned, and the water

under said location absolutely appropriated and applied

to beneficial use within a reasonable time, the amendment

to the complaint and the proof offered by the witness

McFarland was immaterial, and plaintiffs were not in-

jured by the action of the Court.

Fifth: Amendments of the kind and nature pro-

posed and made in the middle of the trial of a case

are within the discretion of the trial court, and its action

thereon is not reviewable.

And in this connection, we desire to say further, that

it would have been a great hardship upon the defendant

to have permitted such an issue to be raised at that stage

of the trial and litigation. Defendant had prepared to

meet the case as pleaded by the plaintiffs. To meet the
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new issue, or issues, proposed, it would have devolved

upon the defendant to meet by pleading and proof, among

other things, plaintiffs' right to the ground embraced

in the Maria L. and the Meal Ticket Lode claims, the

former in conflict with the prior Solo Lode mining claim

of the Jualpa Company and the latter claim in conflict

with the prior Martin Lode claim, and suits pending

over their titles. This is shown by the testimony and

evidence, and particularly by Plaintiffs' Exhibit No. 17

and Defendant's Exhibit No. 7, and judgment has been

rendered in Cause No. 626A of the District Court of

Alaska, Division No. 1, in favor of the defendant com-

pany in this case for all of the ground included within

the exterior boundary lines of the Martin Lodge claim.

We submit that there was no error in the action of th^

Court in not allowing the amendment to be made.

SPECIFICATIONS 5 and 6.

These specifications complain of the action of the

trial court in permitting the defendant to show that the

greater part of the B. C, Placer claim was in conflict

with the prior location, the Martin Lode claim, belong-

ing to the defendant. In passing upon this objection, we

naturally inquire:

First, was this question within the issues made by

the pleadings?

Second, was it material and relevant to the ultimate

rights of the parties litigant?

First, as to the issues made by the pleadings:

Plaintiffs plead location and ownership of the B. C.
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Placer claim (pp. 11 and 12) ; this allegation was denied

(Rec, p. 19). Plaintiffs claim to have applied the water

to a useful purpose, viz.: Placer mining on the B. C.

Placer (Rec, p. 16). Defendant denied this. Plaintiff's

claim that they were damaged in the sum of $5,000 by

reason cf being prevented from mining their B. C. Placer

claim. Defendant denied. The issue was then clearly

made by the pleadings. Under those issues, defendant

might offer any testimony tending to disprove the alle-

gation of the plaintiffs.

. Second, was it material ?

Plaintiffs were not only claiming the water, but $5,00r

damages for the diversion made by the defendant, which

they alleged stopped their work on the B. C. Placer. Was

it not material for the defendant to show that practical-

ly all of the B. C. Placer that could be worked by thf

water claimed by plaintiffs did not belong to them at

all; that it was the ground of the defendant company?

"Was it not material to show that the alleged damage to

plaintiffs was no damage at all. because they were wrong-

fully engaged in washing over the lode claim of some-

one else, and not mining their own ground as they al-

leged they were? And, finally, was it not material for

the defendant to show, if it could, that plaintiffs in

reality had no placer mine upon which they could use

the water, but had "jumped" it under the pretense and

with knowledge of the defendant's claim to a purpose

of applying the water to the operation of its mill; that

plaintiffs so located the water with full knowledge that

in a veiy few weeks, as soon as the pipe line was com-

pleted, the entire creek would be again diverted into thr-
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flume and thence through the pipe line; and, hence, in

a measure, had invited the very act of which they com-

plained and, therefore, were not entitled to an injunc-

tion in any event? (See Edwards v. Allovez Min. Co.,

38 Mich. 46).

Again, we have shown from the uncontradicted evi-

dence of Geo. Bach, Lloyd Hill and Thos. George, ex-

cerpts of which are cited in this brief, and in the State-

ment of the Case, that the Martin Lode claim was prop-

erly marked upon the ground, and by the uncontradicted

evidence of Bach, cited herein, that he was in possession

of the claim and had kept up the assessment work, and

the testimony of John G. Heid and Geo. Bach, cited

herein, that both McFarland and Thorndyke knew that

they were on the Martin Lode claim.

And again, we have filed a judgment rendered in

Cause No. 626A in this cause, showing that the defendant

company in the suit pending over the Martin Lode claim

at the time that this cause was tried has recovered

judgment and been decreed to be the owner of said claim,

and it was highly competent and material for another

purpose under the circumstances of this case to show tht

goOiv faith of the plaintiffs in attempting to take up,

locate and appropriate the water of Lurvey Creek. The

evidence in this case shows, and we may say the uncon-

tradicted evidence, that about the same time tlrat the

plaintiffs sought to appropriate the water of Lurvey

Creek, that they, or some of them, jumped a portion

of the Martin Lode claim, also the Solo claim belonging

to the Jualpa Company, all of which was property im-

mediately surrounding the pretended location of water.
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and these simultaneous acts of the plaintiffs would all

go to prove as to whether or not the plaintiffs believed

at the time that they ]3retended to take up and appropri-

ate the water of Lurvey Creek that they had any right

thereto, and the question occurs : Did they not have

some ulterior or other purpose than is disclosed by their

pleadings ?

And in regard to the matter of good faith we desire

to call the Court's attention to the decision of the Hon.

Secretary of the Department of the Interior, not yet pub-

lished, certified copies whereof are filed herewith.

In re Tliorndyke, decided February 20, 1908, wherein

the Hon. Secretary says: "That the petition is not pre-

sented in good faith for the purpose therein stated, but

that its real object is the acquisition of water rights eon-

trolled by the patentee and of which the placer claim is

the key. '

'

Tliorndyke said on page of the record that he

had instituted proceedings to vacate the judgment on

this ground.

We do not cite these Land Office decisions to poison

the mind of this Court, but because they are final deci-

sions and support the titles of defendant's property in

this case.

Again, as stated above, we have shown that Bach

was in possession of the claim, and kept up the assess-

ment work, run open cuts, driven a tunnel, kept up his

stakes, and, hence, as the trial court stated in its opinion,

"There is one genera! rule, good in equity and law,

which is recognized by the mining laws of the United
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States and enforced by the Courts, and that is this:

That if the miner is in actual possession, in good faith,

and is actually engaged in the work of developing his

jiossessory rights on the public land of the United States,

no one may enter upon his peaceable and natural posses-

sion and oust him therefrom."

Again, the attorney for the plaintiffs in moving to

strike the evidence which had been introduced by de-

fendant pertaining to the Martin Lode claim, did not

base his motion to strike upon the question of the invalid-

ity of the location notice. (See Rec, p. 840).

And it appears from the undisputed evidence in this

case that both Hill and George, the surveyors, were fur-

nished with a copy of the location notice of the Martin

Lode claim and had no trouble in tracing the boundaries

upon the ground. In view of the facts in the case at bar,

we think the location notice and other evidence pertain-

ing to the Martin Lode claim was admissible and that

we come within the doctrine established in

Hastings etc. vs. Whitney, 132 U. S., p. 357.

Whitneij I's. Taylor, 158 U. S., p. 85.

Washington etc. vs. Oshorn, 160 U. S., p. 101.

N. P. R. Co. vs. Sanders, 166 U. S., p. 620.

Tarpey vs. Madsen, 178 U. S., p.

N. P. li. Co. vs. DeLaccy, 174 I'. S., p. 622,

which cases were recently presented to this Court in tho

brief filed in Alaska Pacific Railway & Terminal Co. vs.

The Copper River '£ Northwestern /?//. Co. ct al.

Defendant's Finding of Fact No. 15, the making of

whicli is assigned as error by plaintiffs, is covered !)>'
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the foregoing reasoning. However, for argument 's sake,

suppose that all of the Findings of Fact that the Court

made pertaining to the Martin Lode claim and all of the

evidence pertaining to the ownership of it are eliminated

from the case, then, so far as the legal effect of the Find-

ings of Fact of the trial court are concerned, it remains

the same, and defendant is entitled to the decree which is

entered in this case upon the other findings of the Court

upon the priority of the appropriation and the location

of the water of Lurvey Creek by the defendant company.

Again, under this last assignment of Specification

of Error, counsel for plaintiffs claim that the Court

erred in finding the¥ein that the plaintiffs did not com-

mence the construction of their dam, intake and flume

until the 26th day of August, 1905, whereas the testimony

of Thorndyke and McFarland show that they commenced

this work on the 24th day of July. 1905, and put the

water through their flume on the 31st of July or the 1st

of August. While it may be true that Thorndyke and

McFarland did testify to such facts, the complaint of

the plaintiffs alleges to the contrary, and states that all

this work was commenced on the 26th of August, 1905.

The Court, under the circumstances of this case, was

entitled to consider the allegations of the complaint and

accept them as true, and especialy as binding upon the

plaintiffs, because the complaint was made when the

facts were fresh in the minds of the plaintiffs and the

testimony of the witnesses given a long time afterwards,

and, as the Court is the judge of the credibility of wit-

nesses, even had a right to disbelieve the witnesses

Thorndyke and McFarland, which perhaps it did, and if
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this Court should read the entire testimony in this case

we think it would be forced to the same conclusion. Fur-

thermore, if it is true that this work was commenced on

the 24th day of July and not the 26th day of August, it is

a very material fact under plaintiffs ' theory of this case,

for the reason that our evidence shows that Mr. Mitchell

diverted the water from the east branch of the Lurvey

on the 6th day of August, 1906, hence, if the plaintiffs

could ring in the fact that they diverted the water of

Lurvey Creek which contained this water of the East

Lurvey before Mitchell's diversion, it would tend to

maintain their theory and plaintiffs should have moved

at some time before this case reached the Appellate

Court to amend their complaint in this respect and allege

the particular dates, especially when the dates are ma-

terial, and the pleading not having been amended, it is

too late now for plaintiffs to a^k any change of the

situation.

The Court is furthermore justified in its finding, be-

cause the testimony of McFarland and Thorndyke as to

the completion of the work and the diversion of the

water on July 31st is contradicted by photographic ex-

hibit No. 24, offered by the plaintiffs, taken on the 1st

day of August, 1905, which does not show their works,

and Defendant's Exhibit No. 5, taken afterwards, which

does show them. The Court in making its Finding of

Fact No. 15 relied chiefly upon Plaintiffs' Exhibits Nos.

24 and 28, and Defendant's Exhibit No. 40. as is shown

in the opinion of the trial court on pp. L333 and 1334,

Record.
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However, suppose that the plaintiffs did commence

the work of constructing their dams and flumes, etc., on

the 24th day of July, 1905, and did run the water through

them at the time that counsel for plaintiffs contend that

they did, so long as Finding No. 16 of the trial

court stands, then plaintiffs have no standing in this

court. Finding No. 16 is to the effect that the

location and attempted appropriation of the wa-

ters by plaintiffs was not in good faith or for any bene-

ficial purpose, and was not used or applied to any useful

or beneficial purpose, and was not intended to be used

for any useful or beneficial purpose, etc., for, as state 1

by Judge Wolverton in the Nevada Ditch case, "at the

very inception of a valid appropriation of water from a

natural stream or lake, there must be a bona fide inten-

tion upon the part of the one attempting to appropriate

the water to apply the same when his aj^propriation is

completed to some of the beneficial or useful purposes."

SPECIFICATION OF ERROR NO. 10, which is

to the Finding of Fact No. 16, that the plaintiffs did not

locate the water of Lurvey Creek in good faith

:

Appellants express them.selves in their brief as pe-

culiarly exasperated by this finding. The whole tenor of

their brief would have shown "peculiar exasperation"

without the necessity of expressly stating the fact. But

let us briefly examine the evidence upon which the find-

ing was based, and determine whether or not the trial

court was right in giving plaintiffs this particular cause

for exasperation.

In the first place. Silver Bow Basin is on old mining

camp, the oldest in Alaska, having been discovered in
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1880. The placer deposits, e^.cept deep gravels, workable

only by hydraulicking on a large scale, had long since

been exhausted. The camp had gone through the not

unusual metamorphosis from a placer to a quartz camp.

The defendant was the owner of a large group of quartz

claims, in possession, and engaged in developing the

same on an extensive scale. As a part of its holdings

it claimed the water right of Lurvey Creek, which it was

using to the full extent of their own needs and actively

preparing in a short time to use the whole of it. Situated

and lying within the mass of defendant's ground was a

little piece of vacant ground. Nobody had ever consid-

ered it valuable for 2:)lacer—nobody had ever located it.

Only from y^ to 1/2 an acre of it could be washed at all

from Lurvey Creek. McFarland in his testimony, a

synopsis of which is set out in this brief, states that he

was a druggist, living in the town of Juneau; knew in

the early spring and before June, in the year 1905, that

the Perseverance company were actively engaged in

opening its mines; knew that they were hauling lumber

from Juneau to their mill site; knew that they were ex

cavating for their mill and had a great many men em-

ployed in grading for a boarding house; stated in his

testimony that he was back and forth up to the B. C.

placer and passed by the Perseverance property where

this work was going on some si;»^ or seven times before

he located the B. C. placer; he and Thorndyke and Kelly

were making surveys in and about the Solo claims an-l

the Martin Lode claim and the B. C. placer claim; said

that there was a great deal of talk in and about Junoan

about the prospective work and improvements that wer-^
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going to be done and performed by the Perseverance

company; according to Bach's testimony, stated to him

(Bach) that he did not care for any of his ground, but

simply wanted to represent the water which they had

taken up. Thorndyke was possessed with this knowl-

edge, and more, too, for he was daily in and about the

premises, making locations, filing on claims possessed

by the Jualpa company. They were taking up part of

the Martin Lode claim, and, according to Heid's testi-

mony, Thorndyke knew that they were on the Martin

Lode claim and that the B. C. placer overlapped the same.

The loss of the water right would entail incalculable

damage upon the defendant, which had invested a vast

sum of money upon the faith of its ownership of the

waters of Lurvey Creek, and this Thorndyke and Mc-

Farland knew, and, both being mining men, as they state

they are, could readily appreciate the value of such a

water right. Such was the situation when the plaintiffs

located this long-neglected Bonanza known as the B. C
placer, and attempted to locate the waters of Lurvey

Creek to wash it. They put in a dam and twenty-four

or twenty-six feet of pipe and turned on the water. They

got down to bedrock on the Martin Lode and recoverevl

some ten dollars in gold, and this from July 24th lo

some time toward the latter part of September. (Rec,

pp. 224, 225.) They washed 75 feet square, 5,625 square

feet. (Rec, pp. 225-7.) They got down to bedrock, but

made no effort to clean up the boxes (if they had any,

which was somewhat doubtful), but did get out of the

crevices a little gold—about ten dollars' worth. Coun-

sel, in their brief, at page 202, state that the only evi-
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is the testimony of McFarland, Thorndyke and Rae, and

that this is undisputed. Concede that their opinions as

to its value are undisputed, yet the physical facts in evi-

dence are such as disprove these opinions more effec-

tively than any mere counter opinions ever could. Plain-

tiffs had practically the whole of the mining season of

1805, and with three men at work made less than two

per cent, of a reasonable daily wage. We have also the

opinions of all the miners who for 25 years walked over

Silver Bow Basin and by their failure to locate pro-

nounced it worthless. These opinions are gathered from

their acts while going about their vocation in life, not

given from the witness stand merely to serve a cause.

The evidence is ample to sustain the court's finding. And

the court was right in so finding, because if there was no

intention to appropriate this water to a useful purpose

when plaintiffs attempted its location, then they could

have acquired no sort of right to it and in no event were

entitled to an injunction against the defendant's diver-

sion and use of it.

We have not attempted to follow the lengthy brief of

plaintiffs, or to answer each contention they have made.

We have deemed it better and of more assistance to this

court to briefly present the case itself and discuss the

only vital questions raised and show that the decree of

the lower court is right and should be affirmed ; but, how-

ever, there are some parts of plaintiffs' brief that we do

not care to let go unchallenged. The question which they

argue in their brief as to whether or not the miners'

rules were in force in the Harris Mining District is not
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open to discussion, because not within the Specifications

of Error or relied upon by appellants. But if, however,

this court deems it necessary to consider the argument

which counsel have made in their brief upon this sub-

ject, we only wish to state that the witnesses testifying

on behalf of the defendant upon the trial being Ebner,

Olds, Heid and Garside, stated that the rules had become

obsolete with the exception, perhaps, of recording no-

tices of location of mineral claims or water rights. This

custom has been in force, perhaps, since the location of

mineral claims and water rights in the Harris Mining

District, or, perhaps, before the organization of such dis-

trict, but the time of recording, up to the passage of the

Act known as "Carter's Code for Alaska," in 1900, was

always indefinite and uncertain. The locator would, with

in a reasonable time, however, file such notices for rec

ord before the proper recorder—not the recorder, how-

ever, of Harris Mining District, but the United States

Commissioner, ex-officio recorder; but. should this court

hold that the finding of the lower court that the rules had

become obsolete is wrong, then we insist that the defend-

ant is still within those rules and that the plaintiffs are

not, they not having recorded within the time specified

under the rules, and, according to the record and the

finding of the lower court, did not commence the work

upon their water right within the time prescribed, nor

have they ever applied the water to beneficial use. Thvj

thrust which counsel for plaintiffs made at the lowe^'

court for in some way assuming two positions in regard

to the miners' rules is uncalled for and not supported

by the record. The lower court simply found that tho
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first ten articles were obsolete, but that a custom had at

least sprung up for the recording of notices and had

been followed continuously by parties locating mining

claims in the Juneau Recording District, which we think

is entirely supported by the undisputed evidence in the

case. When Carter's Code came into effect in Alaska in

1900 there was included in such code a Curative Act re-

ferring to the recording of instruments, Section 6, at

page 134 of the Act, which reads as follows: ''All rec-

ords or instruments of writing hitherto made by the

United States Commissioner in the District of Alaska

are hereby declared to be public records of such district

and shall have the same force and effect as if recorded

in conformity with the provisions of this Act." Section

15 of the same Act provides for the recording of notices

and declaration of water rights. Hence, our notice hav-

ing been filed with the United States Commissioner, ex-

officio recorder of Juneau Recording District, under any

circumstances became a good notice of declaration of

water right.

Referring to plaintiffs' statement made in their argu-

ment on page 121 of their brief, at the bottom of para-

graph one. wherein they state, "the evidence fails to os-

tal)lish the original capacity of this old miners' ditch, ex-

cept that the witness Thorndyke says that as originally

constructed, judging from the remains of the old flume

inl905, it carried forty miner's inches of water"- Tliis

is untrue, and in support of our assertion we desire to

call the court's atention to the testimony of Geo. Hark-

rader, plaintiffs' witness, found at page 379 of the Rec-

ord, in answer to an interrogatory })ropounded to him
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concerning the capacity of the ditch, iv^here he says : '*It

carried one thousand inches of water—a little better";

also Mitchell's testimony contained in this brief, as well

as that of Geo. W. Garside, and particularly that por-

tion of Garside 's testimony found at page , where

he states substantially that the water of Lurvey Creek

was not used by the people who were running the old

10-stamp mill, for the reason that it was used by other

people through this same ditch.

In adverting to the argument of plaintiffs, found on

page 192 of their brief, in the second paragraph thereof,

wherein they asked the court to determine the title to

the Martin Lode claim in favor of the plaintiffs and put

that question forever at rest, we desire to call the court's

attention to the fact that since the trial of this case, and

upon the same day that the decree was entered in this

case, the trial court made and entered a decree in Cause

No. 626A, decreeing the title of the Martin Lode claim

to the defendant, and to save the court further consider-

ation of the Martin Lode claim we have filed in this

cause in this court a certified copy of the decree in said

Cause No. 626A, which we ask the Court to consider.

At the outset, plaintiffs attempt, unfairly, as we be-

lieve, to prejudice this court against the defendant and

the trial court. In addition to criticising the way counsel

for defendant conducted their case before the lower

court, that court is charged, among other things, with

having permitted the defendant to wander through a

vast field of immaterial and incompetent matters, etc.

(appellants' brief, p. 18), and the size of the record this

court is asked to "wade through" is attributed to the de-
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ord will show that, apart from the exhibits, plaintiffs'

evidence, ''material and immateirial," comprises four

hundred and twenty-nine printed pages to the defend-

ant's four hundred and sixty-seven. The complaint thus

made at the outset of their brief is repeated again and

again in varying forms till the climax is reached at

l)ages 210 and 211, where both court and counsel are

accused of ignorance, etc. Yet, plaintiffs are apparently

seriously urging that the trial court committed reversi-

l)le error b}^ not permitting them to amend their com-

plaint in the midst of the trial and bring other issues into

the pleadings and offer evidence thereon. Had the trial

court done so, we suppose the complaint of plaintiffs in

this respect would have been still louder. The truth is

that the trial court gave the plaintiffs a full opportunity

to present all of the evidence they desired, having th<^

remotest bearing upon the issues made by the pleadings,

and gave the defendant full and fair opportunity to meet

this evidence. If the record is voluminous, plaintiffs are

primarily responsible therefor. We might here comment

on the size plaintiffs' brief would have been had it been

printed in pica, double-leaded, as is required by Rule 26

of this court. But, still, as counsel perhaps is not ac-

quainted with that rule, we have made no motion to strike

their brief from the record, based upon this reason. We
have no desire, however, to be querelous over technical-

ities, and these preliminary remarks are made solely

from a sense of duty to the trial court, as well as our-

selves.
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In conclusion, we respectfully submit that the record

shows that the decree in this case does absolnte right

and equity between the parties, and should be affirmed,

because

:

First. Appellants' contention that the doctrine of

riparian rights prevails in Alaska is against the law.

Second. Their contention that defendant abandoned

the location of the Gilbert water right made July 2, 1897,

by failure to use due diligence in applying the water to

a beneficial use, is not sustained by the Record.

Third. Their contention that when plaintiffs posted

their notice of location of the waters of Lurvey Creek, in

July, 1905, they in good faith had, and intended to apply

the same to a beneficial use, is not sustained by the Rec-

ord.

Fourth. Their contention that the trial court erred

in admitting in evidence the Martin Lode location, and

evidence concerning the same, and making the findings

based thereon, is not well taken; and if such contention

were well taken it would be immaterial in view of the

whole record, and especially of the finding that defend-

ant was owner by a prior record, and especially of the

finding that defendant was owner by a prior valid ap-

propriation of the water of Lurvey Creek, and would not

justify a reversal of the decree.

Fifth. Their contention that the trial court errel

in refusing to allow the appellants to amend their com-

plaint during the trial by adding a new issue to be tried

out, is not sustained by the record.
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Sixth. The record shows there is no merit in this

appeal.

Respectfully submitted,

R. F. LAFFOON,
MALONEY & COBB,

WINN & BURTON,
Solicitors and Counsel for Alaska Perseverance Mining

Company.

W. C. SHARPSTEIN,
FRANK M. STONE,

Of Counsel.





No. 1540

IN THE

UNITED STATES

CIECUIT COUET OF APPEALS

FOE THE NLNTH CIECUIT

C. M. Thomdyke, Maud Annette

Greenig, James W. Kelly and

Walter F. Swan,

Appellants,

vs.

The Alaska Perseverance Mining

Company, a Corporation,

Appellee.

APPEAL FROM THE DISTRICT COURT FOR
THE DISTRICT OF ALASKA,

DIVISION NO. 1

BRIEF OF FRANK M. STONE, COUNSEL FOR THE

ALASKA PERSEVERANCE MINING COMPANY

MetropoUtui Preks, Printers, B<M>kl>lnder8, Seattle.

^
'LEDi





IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NI]STH CIRCUIT

C. M. Thomdyke, Maud Annette

Greenig, James W. Kelly and

Walter F, Swan,

Appellants^

vs.

The Alaska Perseverance Mining

Company, a Corporation,

Appellee.

APPEAL FROM THE DISTRICT COURT FOR
THE DISTRICT OF ALASKA,

DIVISION NO. 1

BRIEF OF FRANK M. STONE, COUNSEL FOR THE

ALASKA PERSEVERANCE MINING C031PANY

The following is a narrative statement of the

facts in this case, hereafter to be supported in detail

by direct reference and citation of testimony taken



in the case and findings of the Court, which such testi-

mony supports.

In July, 1897, one Joseph T. Gilbert, a man of large

means and with the necessary pluck and knowledge

to carry to a successful conclusion any enterprise

which his judgment might support, and the consum-

mation of which would seem feasible, found himself

in Southeastern Alaska and prospecting the precip-

itous mountains and canyons surrounding a small

basin or level plat, termed Silver Bow, with the idea

of ultmiately developing a large plant for the intelli-

gent handling of a low grade of gold bearing rock

or ore ; finding immense out-croppings of such ore in

the precipitous mountain sides surrounding Silver

Bow Basin, and believing that by the exercise of good

judgment and judicious investment of capital that he

had struck an ideal spot for the carrying out of his

wishes, he proceeded to obtain by location and pur-

chase possessory rights, subject only to the paramount

title of the United States government, and in a mod-

est way to drive tunnels and o^^en up thereby ledges

of A^ast proportions, but of low grade ore. He ascer-

tained that the probable time which the climate of the

country would allow work to be carried on would

generally average from the first of May to the last of

October or first of November. Thereupon he pro-

ceeded by doing the assessment work and other re-

quirements of the United States government to cover



a large area of mining claims at the mouth of Silver

Bow Basin by means of location and. pur-

chase. Realizing, as does every miner, the

necessit}^ of power wherewith to intelligently

proceed with his work, he immediately com-

menced to prospect the canyon leading into Silver

Bow Basin, at a point above and over the location of

his various mining claims. As a result of such pros-

l^ecting he found what is termed in the record herein

"Lurvey Creek" and its branch, knoAvn as North or

East Lurvey Creek; the waters of which creek had

been theretofore used by the old miners preceding

himself, but had been abandoned after it had been

utilized in the washing of such placer ground as had

theretofore been discovered, located and worked out

by the prospectors of earlier days. Gilbert realized

that the consummation of his enterprise in its entirety

AYOuld require all of the water which flowed through

the main as well as the Northern or Eastern branch

of Lurvey Creek, and upon an examination of the

ground he found the following condition of affairs, of

which he took advantage upon the 2nd day of July,

1897. At a point upon Main Lurvey Creek well up

the mountain side he fomid the intake of an old ditch,

termed in the record the ''Old Miners' Ditch," some-

times known as "Harkrader Ditch," which had been

used by his predecessors as a means of diverting the

water from the natural channel of the Northern or



Eastern branch of Liirvey Creek and carrying the

same into main Lurvey Creek, and cansing the same

to be diverted from its natural channel of the North-

ern branch and to flow into the main Lurvey from the

Northern branch thereof, at a point several hundred

feet above the natural confluence of main and North-

ern Lurvey creeks. The necessity of the utilization

of this ditch at the jDoint it Avas used to divert the same

into the main Lurvey Creek, in order to use it under

an appropriation, to the i^roperty below was imme-

diatel}" made apparent to Mr. Gilbert from an exam-

ination of the elevation, and he learned therefrom that

at no other point was the grade such that the water

could be carried from the North or Eastern branch

into the main Lurvej^ Creek to the i)oints where it

would be needed below and through the main Lurvey

Creek, on account of the grade preventing, excepting

at this particular point where a ditch had been built,

which conveyed the water around the point of the

mountain, down a proper grade and into the main

Lurvey from North Lurvey by means of this old

miners' ditch, all of the points of other projecting

hills i)reventing the building of such ditch by means

of a proper grade. This old miners' ditch was cap-

able of carrying 1000 miners' inches and better of

water, and the water was flowing through the

same at the date referred to, from the Northern

branch of Lurvey Creek, into the main Lur-



vey Creek. Desiring then to locate and appropriate

the water both of main Lurvey Creek as well as the

waters of the Northern branch thereof, which had

been diverted from its natural channel into the main

Lurvey by means of this old miners' ditch, Gilbert

proceeded to a point a short distance below, where the

water from the Northern branch of Lurvey Creek

had been diverted therefrom into the main Lurvey

and made its connection therewith, and posted a notice

of approi)riation of water, of which the following is

a copy

:

''NOTICE OF LOCATION PRE-EMPTING OF
RIGHT OF WAY FOR DITCH, FLUME

AND PIPE AND LOCATION OF
WATER.

To whom these presents may concern, know ye,

that I, Joseph T. Gilbert, of Milwaukee, Wisconsin,
a citizen of the United States do hereby declare, and
pul)lish as a legal notice to all the world that I claim
and have a valid right to the occupation, possession
and enjoyment of all and singular that tract or parcel
of land, lying and ])eing in the Harris Mining Dis-
trict, District of Alaska, for the exclusive right of

way for the purpose of constructing a ditch, flume or
pipe-line from Lurvey Creek to the Perseverance
Mill Site, U. S. Survey No. 68B, more particularly

described as follows, to-wit

:

Commencing at this notice and monument the same
being erected at a dam in said creek and running
thence

:

First Course, N. 20 deg., 00 min., 151 feet, thence



Second Course, N. 47 deg., 30 min. W. 44 feet,

thence

Third Course, N. 81 deg., 00 min. W. 126 feet,

thence

Fourth Course, S. 20 deg., 15 min. W. 103 feet,

thence

Fifth Course, S. 69 deg., 30 min. W. 75 feet.,

to the head of the pipe-line, thence by pipe N. 3 deg.

30 min. W. 1400 ft. horizontal measurement, to the

said mill site. I also claim and have valid right to

4000 miners' inches of water from said creek for

mining purposes to be conveyed through said ditch

and pipe to said mill site.

Notice posted on the ground this 2nd day of July,

1897.

Joseph T. Gilbert.

By Chas. W. Garside,

Agent. '

'

The following taken from the record in this case

shows the purpose for which the foregoing pre-

emption of right of way, location, diversion and

appropriation of water was made by Joseph T.

Gilbert

:

"That said location and a]3propriation of said

water was made by the said Joseph T. Gilbert for

the purpose of using the same in developing and

working the said mining claims herein referred to,

and the whole amount so located and appropriated

was necessary for said purposes; that said mining

claims constitute, with the millsites in connection



therewith, one entire mining property, and plan of

develoj)ment thereof then laid out, contemplated the

use of said waters for the generation of power, as

well as all other general mining purposes, and the

same was to be conveyed by ditch, flume and pipe-

line to the mill to be thereafter erected, as soon as

the development of the mine should render the same

expedient/'

Immediately thereafter, in order to preserve his

rights to the waters of the Northern branch of

Lurvey Creek, as well as those of the main chan-

nel, Gilbert caused work to be done upon the old

miners' ditch by one Nelson, by whose name this

ditch was thereafter known, and innnediately and

diligently continued the work upon the same until

it was entirely cleaned out and repaired, and from

that day to this there has been no moment, unless pre-

vented by the inclemency of the weather, that water

has not flowed through this ditch carrjdng water

of Northern Lurvey into main Lurvey and thence

through its continuation to the point in Silver Bow

basin where all of the improvements were to have

l)een and were made as contemplated by Mr. Gill)ert

at the inception of his enterprise. The intent with

which this work has been carried on is shown by the

fact that from its inception to the date of the trial

of this cause over the enormous sum of $500,000 has

been spent by Josei)h T. Gilbert and his successor



in interest, the defendant herein, the Alaska Perse-

verance Mining Company, with the result that there

has been constructed and maintained thousands upon

thousands of feet of flumes, ditches, pipe-lines, all

leading to the point chosen long years before as the

site for the plant, where the tremendous bodies of

ore should be treated. Proceeding in a workman-

like manner the defendant herein de^'eloped its mine,

before adding another monument to those by which

the Pacific Coast is studded, and wherein by build-

ing the mill and surface improvements before the

development of the mine so many fortunes have been

unhappily spent which should have been turned to

more useful purposes. How intelligently the before

mentioned money has been spent and with what good

result is shown by the thousands of feet of cross-

cutting, up-raising, drifting and in the j)reparation

of stopes, by means of tunnels through solid rock,

averaging in dimension 7x8 feet for the intel-

ligent and economical extraction of the vast ore

bodies developed thereby, and when at date of com-

mencement of this suit the time had arrived when
the power taken in 1897 could be used ''expediently,"

as contemplated by the statement made by Mr. Gil-

bert when he appropriated the water, we find at the

site of the plant heretofore mentioned to the point

to which the power was notoriously appropriated by

Gilbert, a mill ready to drop 50 stam^DS, with all its



connection with the aforesaid power made, and 50

additional stamps in process of installation and

nearly ready to drop, additional jDOwer being con-

sumed by application for electricit}^, ore cars, power

plant, tramways in tunnels from the mine to the

plant ; in short, all that goes to the making of a vast

mine and one in all its details, thoroughly well equip-

ped with a plant admirably constructed and ready

for immediate use for the purpose for which it was

constructed.

Thus much for the position of the defendant,

the appellee herein.

NOTE.

The exhibits in this case are so large and so numer-

ous and so separated into the various volumes of the

record that it must be with great difficulty that

the Court can grasp the situation, I have there-

fore had Mr. P. C. Stoess, a gentleman of

large experience in the drawing of maps, make a

complete diagram in one map of the entire situation

of matters in this case. I here introduce it, with the

statement that everything is upon scale and shows the

exact situation of everything to which I shall make

reference in this, my brief.

In my narrative of what had been done by the

defendant and its predecessor, in the way of appro-
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priating, diverting and using the waters of Liirvey

Creek in its entirety, I started in the year 1897 and

narratively brought matters to the year 1905. At

this period there seems to be a wide divergence be-

tween the appellant and appellee in the matter of the

evidence and situation generally. It is, however,

undisputed that in 1905, in the little Silver Bow
Basin, Alaska, there appeared one C. M. Thorndyke,

appellant herein; whence he came is not known, but

the uncontested evidence shows, and it is admitted

by the appellee, that he had practiced in an indiffer-

ent manner the profession of an itinerant surveyor,

having lived and worked in Arizona, New Mexico,

Old Mexico, Colorado, different points in Oregon,

California, from San Jacinto to San Joaquin, Alaska,

the State of Washington, and the PhilipxDine Islands.

When in 1905 Thorndyke appeared in Silver Bow
Basin, Alaska, he is represented hj his eloquent at-

torneys as being a "poor but honest miner, delving

in mother earth for its hidden treasures," at which

last named place, however, he was ruthlessly robbed

of his property rights, and the gold, which he

as such "honest miner was seeking to wrest

from mother earth," was cruelly taken from him

by a dishonest Court in the aid of great corpo-

rate interests irrespective of the law. (See page 207

of brief for appellant.) Herein lies the great diverg-

ence of opinion as to the facts, for the Court finds



11

in contradistinction to the finding of tlie eloquent

counsel, who admits he may be somewhat blind to

the truth, that the evidence in the case discloses to

the Court that it is an open question wdiether or not

such ''honest miner" has ground of any value what-

soever, and also leaves it an open question whether

or not any loss is being suffered, or whether this

"honest miner" could make any beneficial use of

the waters in question. The evidence does not dis-

close any equity in this ''honest miner's" claim, but

the reverse, for it appears to the Court to be an

attempt by the "honest miner" to impose a technical

claim upon these waters by which the plaintiff would

destroy the valuable property of the defendant, built

as it was upon the faith of the water power from

Lurvey Creek. "From the evidence it appears to the

"Court that the real design of the plaintiffs in bring-

"ing this suit is not disclosed by their pleadings."

"The ownership of the Avaters of Lurvey Creek

"is a property right of far greater value to the

"defendant than the value of the B. C. Frac-

"tional placer, so far as the evidence discloses

"that it has any value whatsoever." "If the

"plaintiffs succeed in securing the ownership of the

"water they could thereby force the defendant to

"purchase the same for a sum far above any pros-

"pective A'alue of their placer claim; that design

"seems to the Court to be the real issue in tlie
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* * case. '
^ I presume the Court will take judicial notice

of the fact that a citizen of the United States over

the age of 21 years is entitled to locate as a placer

claim 20 acres of ground upon the discovery of gold

thereon, hut here we meet this "honest miner," who

after traveling the world over finds in the far off

frontier of Alaska a little triangular piece of ground

containing less than % of an acre, which he claims,

and innnediately locates with a view of using a valu-

able water right above it, and from which this "hon-

est miner" in his delving has been able to extract the

sum of $10.00 in two years. For the retention of

the title, to which I am ready to concede that he has

already spent in the pursuit of this appeal twenty-

five times the entire value, if it has any value what-

soever, of his placer claim in the printing of the

record of the case.

It is difficult to answer a brief written by counsel,

such brief being replete with vulgar insinuations and

bald accusations of venality on the part of the learned

judge trying the case nisi, and where almost with-

out exception every finding of fact made by the trial

judge and adverse to the appellant is broadly stated

to be untrue and caused by the bias and venality of

the trial judge. I shall content myself at a later

point in my argument l^y the citation of a few of

such ^ailgar insinuations, inexcusable and not ex-

tenuated by the imprints of blood left upon the
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pages of their brief, caused by the great regret with

which counsel are compelled to make such accusa-

tions, but the case was brutally tried by an attorney,

George C. Israel, an adept and deeply learned in all

that goes to make u]) vulgarity and brutality. Per-

haps Israel, claiming to be human, while the attorney

for plaintiff, deems himself excusable for whatever

he may say in his l)rief, but the fact remains that

during the progress of the trial the learned judge

who tried the case was compelled in open court to

speak to Israel in the following scathing terms (page

1013 of the Record) : By the Court—^'3/r. Israel,

it is an oiitrage to talk to a witness like that and this

Court will not stand it/^

Passing this subject momentarily, I proceed to

state from the allegations of plaintiff's complaint

upon what basis they claim any right and what that

right is which they claim, and I take the statement

from the comx)laint of plaintiff, and such complaint

being exceedingly short, I will cite it in full as being

instructive, also, as to a point upon which I shall

attempt to present our views in the strongest possil)le

manner. After the formal allegations the plaintiffs

proceed as follows:

''11.

''That on the 19th day of June, 1905, the plaintiff

V. McFarland was and now is a citizen of the United
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States of America, over the age of 21 years, and
located at and in Silver Bow Basin, Harris Mining
District, near the to^vn of Juneau, in the District of

Alaska, a certain placer claim and location staked,

located and bounded as follows, to-wit:

Beginning at a place whereon the location notice

was posted, and running in a northerly direction

1232 linear feet to a stake or monument of stone

marked N. E. Cor. of the B. C. Fractional Placer
Claim ; thence 460 linear feet in a westerly direction

to a stake or monument of stone marked N. W. Cor.

of the B. C. Fractional Placer Claim; thence 1300
linear feet in a southeasterly direction to a stake or

monument of stone marked S. W. Cor. of the B. C.

Fractional Placer Claim; thence 50 linear feet in

an easterly direction to place of beginning.

The west line of said claim being the east side

line of the United States patented 'Perseverance
Placer Claim,' and said claim being located as and
known as the B. C. Fractional Placer Claun.
And did thereafter on the 27th day of June,

1905, duly file for record with the District Recorder
of said Mining District a location certificate of said

placer claim, which location certificate is recorded
in Book 10 of Placers, on page 9 of the Records of

the office of said Recorder.

III.

That at the time of the location of said claim, ever

since and now, the ground wdthin the exterior bound-
aries as herein described, was and is valuable for

placer mining, and did and does contain in the ground
therein situated, valuable deposits of placer gold.

And that the said placer claim is now owned by and
in possession of these plaintiffs, all of whom are adult

citizens of the United States of America, as co-

tenants by virtue of mesne conveyances from the said
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V. McFarland, and that said V. McFarland and Marie
McFarland are husband and wife.

IV.

At the time of the location of said placer claim,

herein described, there was flowing through, over and
upon the same, a certain creek and natural stream
of water, known as and called "Lurvey Creek, which
said creek joined and flowed into another creek and
natural water way known as "Gold Creek," flowing

in said basin at a point northwest from said "B. C.

Fractional Placer Claim," and which said creek

headed southeast from said "B. C. Fractional Placer
Claim," and carried the waters collected, up the side

of said basin above the said "B. C. Fractional Placer
Claim," and that at said time there was flowing in

said creek and down the course of the same, at and
above the point of appropriation and location liere-

inafter described, and through and over the said

"B. C. Fractional Placer Claim," a volume of water
carrying from 600 to 1,000 miners' inches. And that

at said time the said waters of the said creek were
unapprojiriated for mining, propelling machiner}' or

any beneficial use, or at all.

V.

That on the 24th day of July, 1905, the said V.
McFarland did enter u^Don the said "Lurvey Creek"
at a point about 700 feet from the junction of said

creek w^ith the said Gold Creek and southeast of

the "B. C. Fractional Placer Chiim," and locate,

claim and aj^propriate 1,000 miners' inches of the

said waters of the said Lurvey Creek so unappropri-
ated, unclaimed and lumsed and then flowing in the

said Lurvev Creek, and did, at said point of diver-

sion, post a notice of appropriation of said waters
in words and figures as follows, to-wit

:
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^Notice of Appeopriation of AVaters.

Notice is hereby given, that the undersigned on
July 24th, 1905, locates, appropriates and claims

1,000 miners' inches of water of the waters of Lurvey
Creek in the Silver Bow Basin in Harris Mining
District, District of Alaska, at the point where this

notice is placed, which water is intended for use in

mining and milling and especially for use on the

'^B. C. Fractional Placer," through wdiich Lurvey
Creek runs at said point of diversion aforesaid. The
said water is to he converted and conveyed by means
of a dam and flume, or pipe-line measured from the

junction of Lurvey Creek with Gold Creek, to the

point of diversion whereon this notice has been posted
as aforesaid, about seven hundred (700) feet up said

creek in a southeasterly direction.

(Signed) Appropriator and Locator,

V. McFarland.
Witnesses

:

Frank S. Shelton,

James W. Kelly.'

Which said notice of appropriation was thereafter

on the 26th day of August, 1905, duly filed for record

with the District Recorder of said Mining District

of the District of Alaska, and duly recorded in his

office in Book 10 of Placers at page 18 of the records

thereof. And that on said date the said V. McFar-
land did commence the construction of a dam in the

bed of the said Lurvej^ Creek at the point of location

and appropriation aforesaid, and did thereafter im-

mediately and continuously construct from said dam
an intake and flume and carry the said waters over

and upon the ^'B. C. Fractional Placer Claim," and
thereon construct flumes and sluices for the retention

and collection of gold mined upon said placer, and
erect upon said placer a hydraulic giant and pipe,
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and with said waters begin the washing and mining
of the said placer claim wdth the said waters. And
the said waters were so appropriated for the purpose
of said mining, hydraulicking and washing the gold

in said placer claims, and was necessary for its full

volume and amount for that purpose, and ever has
been so necessary and is now so necessary. And that

thereafter these plaintiffs by mesne conveyances be-

came and are now co-owners with the said V. Mc-
Farland in the said water right, location and ap^Dro-

priation.

VI.

That after the location, appropriation and di-

version of the said waters of the said Lurve}^ Creek
as aforesaid, and while these plaintiffs were actually

engaged in the use of the same for the mining and
washing of the placer grounds, as aforesaid, and in

using the same for the washing and sluicing of the

gold and minerals contained in said placer claim, the

defendant did, without right and against the rights of

these plaintiffs, enter upon the said Lurvey Creek
at a point above the aforesaid point of diversion of

the said w^aters of the said McFarland, and at such
point wrongfully and unlawfully, and against the

rights of the plaintiffs, divert the waters of said creek
and carry the same from the natural bed and channel
of said creek by means of dams, in said creek, and
flumes, ditches and pipe-lines and divest and dispos-

sess these i^laintiffs of all of said waters, and pre-

vent them from further using the said i)lacer claim
therewith, and ever since have so wrongfully and
unlawfully diverted the said waters and excluded the

plaintiffs from the use of the same to the plantiffs'

damage in the sum of $5000.00. That the defendant
by the acts of aforesaid has divested tlie plaintiffs of

the possession of said waters and have ousted the
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plaintiffs from the possession and use thereof, and
has, and now is, depriving the plaintiffs of the said

waters, or of any use thereof. That the diversion of

said waters and the possession of the same ])y the

defendant, as aforesaid, is of a continuing and daily

damage to these plaintiffs.

Wherefore plaintiffs pray judgment:

I.

For the sum of five thousand ($5000.00) Dollars'

damages herein sustained before the commencement
of this action and for such further and other damages
accruing l^efore and after the commencement of this

action, and before the trial thereof, as may be made to

appear upon the trial of such action.

II.

That the plaintiffs may be adjudged to be the own-
ers by prior appropriation and use of 1000 miners'
inches of the said waters of the said Lurvey Creek,

and they may be restored to the possession and use of

said waters, and may have such writs of assistance of

possession against said defendant, so as they may be
put in possession of the flow of 1,000 miners' inches

of water down the said waters of Lurvey Creek, from
and by the ]3oint of diversion of the waters thereof,

by the said defendant, and that the said defendant be
prohibited from diverting any of the said waters of

said Lurvey Creek from their flow to the said placer
claim imder the said appropriation of the plaintiffs,

except such waters therein, as are in excess of the said

1,000 miners ' inches.

III.

That plaintiffs may have and recover of and from
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the said defendant their costs and disbursements
herein.

W. E. CREWS, and
G. C. ISREAL,
Attorneys for Plaintiffs.

The specific relief in the complaint was all that

was sought or asked ; no prayer for general relief was

in such complaint, or in any complaint of plaintiffs

and no amendment to the relief sought was ever sug-

gested to the Court.

Defendant denies every allegation of the complaint,

prays that the appeal of plaintiffs be dismissed ; that

they be granted no relief of any kind, and further,

defendant prays for general relief.

Pursuant to the allegations of the appellants' com-

plaint, upon the 24th day of July, 1905, they posted a

notice of location and appropriation of water, of

which the following is a copy

:

^'NOTICE OF APPROPRIATION OF WATERS.
Notice is hereb}^ given, that the undersigned on

July 24th, 1905, locates, appropriates and claims 1,000

miners' inches of water of the waters of Lurvey Creek
in the Silver Bow Basin in Harris Mining District,

District of Alaska, at the point wliere this notice is

placed, which water is intended for use in mining and
milling and especially for use on the "B. C. Frac-
tional Placer" through which Lurvey Creek runs at

said point of diversion aforesaid. The said water is

to be diverted and conveyed by means of a dam and
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flmne, or pipe-liue measured from the junction of

Lurvey Creek with Gold Creek to the point of diver-

sion, whereupon this notice has been posted as afore-

said, about seven hundred (TOO) feet up said creek in

a southeasterly direction.

(Signed) Appropriator and Locator,

Y.McFAELAND."

The appellants in this case have thus, seven years

after the prior location, appropriation, diversion and

use of the waters of Lurvej^ Creek by Joseph T. Gil-

bert and his successors in interest, the appellees here-

in, attemi^ted to appropriate the same to their own

use, did upon the 26th day of August, 1905, file for

record and record such attempted notice of loca-

tion and appropriation with the district recorder of

the said mining district of Alaska, and on said date,

to-wit : the 26tli day of August, 1905, commence the

construction of a dam in the bed of the said Lurvey

Creek at the point of such attempted appropriation

aforesaid, and did thereafter immediately and con-

tinuously construct over said dam and intake a flume

and carry the said waters over and upon the B. C.

Fractional Placer Claim, in their notice to the world

clauning the use of said w^ater for the purpose of

mining, washing and hydraulicking the gold in the

aforesaid B. C. Placer Claim.

A few days thereafter, the defendant herein, by

right of its prior and notorious appropriation of the

said waters of Lurvey Creek, commenced the use of
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the same for the reduction of the ore in its mine,

and in accordance with the notice theretofore given

to the world and made of record as aforesaid. There-

upon the appellants herein, plaintiffs in the court

below, commenced this suit to enjoin the appellees

herein from the use of such water, or any thereof,

except such water as is in excess of 1,000 miner's

inches, it being a notorious fact that 1,000 miner's

inches covered the full flow of water in Lurvey Creek.

Thereupon, the appellees herein, defendants in the

court below, filed their answer denying each and every

allegation of the complaint so filed, and in addition

sought affirmative relief as appears by said answer,

and which was coupled with a prayer for general re-

lief, to which said plaintiffs in the court below re-

plied and claimed that if said defendants had ever

obtained any rights by way of approi)riation of the

waters in question, they had forfeited the same by

abandonment and renewed their prayer for the spe-

cific relief sought in their original complaint, again

failing to apply for any general relief, and relying

upon their alleged rights of prior appropriation of

the waters of Lurvey Creek aforesaid.

This brings us to the point where in m}" j^idg-

ment we may intelligently discuss this aj^peal upon

its merits, and ascertain whether or not the learned

judge of the court below erred or was justified in his

decision dismissing the bill of the plaintiffs, and in
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further refusing the relief sought thereby, and in

granting no relief whatsoever to the plaintiffs, while

granting affirmative relief sought by the defendants,

appellees herein.

ARGUMENT.

1st. What w^as sought by the plaintiffs in the court

below, appellants herein, by their pleadings?

In this behalf I invoke the well settled rule that

where a complaint seeks specific relief only, and there

is no prayer for general relief, and no amendment to

the original prayer is made, that unless there is some-

thing to take it out of the general rule (which there

certainly is not in this case), the plaintiffs are con-

fined to the specific relief prayed for in the complaint.

What, then, is the relief so sought by such plain-

tiffs? After alleging, as heretofore, that they had

made location and diversion of the waters of said

Lurvey Creek now in dispute, they pray for the fol-

lowing specific relief and such relief only:

I.

"Wherefore plaintiffs pray judgment for the sum
of $5,000 damages herein sustained before the com-
mencement of this action, and for such further and
other damages accruing before and after the com-
mencement of this action and before the trial thereof

as may be made to appear in the trial of such action.
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II.

That the plaintiffs may be adjudged to be the own-
ers hy prior appropriation and use of 1,000 miner's
inches of the said waters of the said Lurvey Creek,

and that they may be restored to the possession and
use of said waters, and may have such writs of as-

sistance of possession against said defendants so as

they may be put in possession of the flow of 1,000

miner's inches of water out of the said waters of

Lurvey Creek from and hi/ the point of diversion of
the waters thereof by said defendant, and that the

said defendant be prohibited from diverting any of

the said waters of said Lurvey Creek from their flow

to the said placer claim under the said appeopria-
TiON OF THE PLAINTIFFS except sucli waters therein

as are in excess of the said 1,000 miner's inches,"

and finally they pray for their costs.

This cause was tried in the court below solely upon

the question of tvho was the first appropriator, as

hetiveen the plaintiffs and defendant, of the waters

of Lurvey Creek. No thought or suggestion was

ever made as to any question of riparian rights,

there was no issue raised thereon, no word of evi-

dence or testimony given regarding any such right,

and was never tried upon a theory that the plaintiffs

claimed by any other right than that of prior ap-

propriation. The first suggestion of a thought bear-

ing upon riparian rights was made upon the argu-

ment after the plaintiffs had practically abandoned,

as they have in their appeal, any question as to such

riparian rights, and just why the learned judge of
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the court below thoiigM it necessary to consider it

in his opinion, I am at a loss to understand. I con-

cede that the appellants, plaintiffs in the court below,

found themselves practically without a leg to stand

on, as far as any rights they might claim might be

concerned, as against the prior appropriation by

Gilbert, and they practically abandoned there, as

they have in this court, any question as to the prior

appropriation of the waters of Lurvey Creek by Gil-

bert, excepting as to those flowing through the north-

ern or eastern branch thereof, all of which I shall

discuss later.

To support my contention that the appellants never

dreamed of raising the question of riparian rights

upon the filing of their pleadings or upon the trial of

their cause, I desire to suggest that not only do they

base their every claim to any of the waters of Lurvey

Creek to rights iterated and reiterated to have been

obtained by 2^i^^or appropriation, but in filing their

reply to our answer in the case, they call attention

to, and include in their reply: ''The miner's rules

of the Harris mining district," the district wherein

Lurvey Creek is situated, and by Avhich rules the

waters of Lurvey Creek, providing such rules were

in force, could alone be taken, no such thing being

known at that period of time by the miners as rights

obtained through riparian ownership, the miners of

such district ignoring any common law rules by which

alone riparian rights were ever recognized.
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It is also known to the veriest novice in law apper-

taining to riparian rights, that if the plaintiffs were

entitled to any of the water whatsoever of Lurvey

Creek flowing across their land, they were entitled

to the free and uninterrupted flow of snch waters in

Lurvey Creek in its entirety, and in its original chan-

nel, while at no time or place from the inception of

this controversy to the date of the filing of their brief

have the}^ ever made any claim other than that they

were entitled to the use of water to the extent of 1,000

miner's inches hy reason of prior appropriation and

diversion, they showing by their testimony not only

notice of appropriation but actual diversion by them-

selves of the waters of Lurvey Creek from their

natural bed or channel to the ground known as the

Fractional B. C. Claim. There is not now, and there

never has been a question raised by the pleadings as

to any right which could possibly have obtained by

reason of riparian ownership. There is but one issue,

and there never has been but one issue in the case, as

to how any right to the waters of Lurvey Creek has

ever been obtained, and that is as to which of the

l^arties to this action was the prior appropriator of

such waters, such proposition being modified only

by the alleged loss of any right which might have

been obtained by the defendants, appellants herein,

by alleged loss thereof by abandonment.
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And I repeat, that the rule of law obtainable in

this case is, and is unquestioned, that specific relief

alone being demanded by right of prior appropria-

tion and diversion, and every claim of plaintiff being

expressly restricted to such claim, there ])eing no

amendment to the prayer of the original complaint

either sought or made during the trial of the cause,

and there being nothing to take the case out of the

general rule, and the complaint containing no prayer

for general relief, that the plaintiffs are absokitely

restricted to the relief sought by their complaint, and

in them both I cite the following rule as laid down

by the text books and supported by the following

authority

:

UNDER SPECIAL PRAYER, Where specific

relief alone is prayed for, the plaintiff is generally

confined in his recovery to the specific relief asked.

Encyclopedia of Pleading and Practice, Vol.

16, p. 803.

Relief cannot be granted by a decree which is

not specifically prayed for, or is within the contem-

plation of a general prayer for relief.

Johnson v. Mantz, 69 la., 710 (27 N. W. Rep.
467);

Btisli V. Brown et al, 101 Mo. 586 (S. W. Rep.
735).

Where a petition by an adjoining land owner
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asks only that a turnpike company be restrained from

opening a disused culvert on its road and does not

pray for general relief, it is error for tlie court to go

beyond tlie prayer and require the company to dig a

ditch along its road, so as to enable water to escape

through another culvert.

Mundy's Landing, etc. Turnpike Co. v. Hardin
(Ky. 1892), 20 S. W. Eep. 385.

Under general and special prayers.—In General.

As alread}^ seen, the office of a general prayer is to

enable the court to grant the relief which a case war-

rants, if the plaintiff has mistaken the special relief

he seeks, to extend and make more effectual the spe-

cific relief sought, or to enable the court to grant

appropriate relief, if for any reason it is unable to

grant the specific relief asked ; therefore, where the

plaintiff inserts both a special and a general prayer,

if the relief to which he is entitled is inconsistent with

that specificall}^ prayed, under the general prayer, he

may have such relief as is consistent with the com-

plaint.

I have now reached that point, then, in the discus-

sion of this case where it appears to me that the

single question before this court is as to the priority

of right between the plaintiffs and defendant (appel-

lant and appellee) herein, based upon their respec-

tive appropriation of the waters of Lurvey Creek,
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and that tlie appellee herein is such first appropriator

I assume to be true for the following reasons :

1st. Such is found to be the fact by the learned

judge of the Court below, and I decline to discuss a

proposition of law so well settled as, that even assum-

ing a conflict of testimony, the finding of the learned

judge in that behalf is final and conclusive. This

Court will never interfere with the finding of fact

made by a trial judge who has had the opportunity

of hearing the testimony and noting the appearance

and bearing of the witnesses who testified regarding

such fact.

And in support of such finding I ask the Court to

consider the following testunony, calling attention to

the map hereto attached, showing the condition of

affairs upon the second day of July, 1897, and to the

following testimony, which I use in connection there-

with, of George Harkrader, the father of what is

known as the old Miner's ditch, or the Harkrader

ditch, sometimes the Campbell ditch, but recognized

by all as connecting the two branches of Lurvey

Creek.

First, I call attention to the Stoess and other

maps which show distinctly as follows: That the

waters of the northern branch of Lurvej^ Creek

had theretofore been diverted from such north-

ern or eastern branch of said Lurvey Creek,
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aud turned into and absorbed bv the main Lnrvey

at a point a few feet above where Gilbert

posted his notice of location of water right, in

other words, at a point on said main Lurvey Creek

where Gilbert by so placing his notice of location of

water not only obtained the water flowing down the

main Lnrvey Creek, bnt also covering the water

theretofore diverted from the said northern or east-

ern branch thereof and turned into the main Lurve}^

Creek by means of the old Miner's ditch, sometimes

known as the Harkrader or Campbell ditch, and at

a point whereby and by j)osting his notice of appro-

priation of water at the particular point indicated,

Gilbert not only took the waters flowing down the nat-

ural bed of the main Lurvey Creek, but the waters of

the north or eastern branch of Lurvey so diverted by

said old Miner's ditch into the main Lurvey Creek,

and in that behalf I ask the court to consider the

following testimony given by George Harkrader,

the father of the old Miner's ditch, or Harkrader

ditch, in the trial of this cause, commencing on page

367 of Vol. 1 of record, and referring to the appro-

priation and use of the water in Lurvey Creek and

upon re-direct examination of Harkrader.

''Q. By Mr. Hillenthal. Where do you live?

A. Juneau.

Q. What is your business?
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A. Miner and prospector.

Q. How long have you been a miner?

A. Since '74.

Q. 1874?

A. Yes sir.

Q. How long have you been in and about Juneau ?

A. Since April, 1881.

Q. When you came here in April, 1881, I will ask
you what you did ?

A. Well, I located some claims on the hill, and
shortly after I went up into Silver Bow Basin.

Note.—Eeferring to the miner's rules, the follow-

ing question was asked Harkrader by Hillenthal

:

Q. State whether or not those were the rules be-

ing enforced in the district when you came to it?

A. Yes sir.

Q. This rule, article 4, article 1, relative to use of

running water flowing in a river or stream or down
a canyon or ravine may be acquired by appropria-
tion. Article 2—the appropriation must be for some
useful or beneficial purpose, and when the appropria-
tor or his successor in interest ceases to use it for such
a purpose, the right ceases. Article 3—the person
entitled to the use may change the place of diversion,

if others are not injured by such change, and may ex-

tend the ditch, flume, pipe, or aqueduct by which
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the diversion is made to a place bej^ond tliat where
the first use was made. Article 4—A water appro-
priation may be turned into the channel of another
stream and mingled with its waters. The person de-

siring to appropriate water must post a notice in

writing in a conspicuous jDlace at the point of in-

tended diversion, stating therein: First, he claims

the water there flowing to the extent of (giving the

number) inches measured under a four-inch pres-

sure. Second, the purpose for which he claims it and
the place of intended use.

Q. Was there ever a time after, that the observa-

tion and compliance with the rules for the purpose of

diverting the water was ever abandoned 1

A. There was none that I know of.

Q. AVere joii or were you not in a position to know
if there had been a change ?

A. I have been in a position. I have been using
the water.

Q. How late have j^ou used Avater ?

A. Not for several years.

The point of location of notice of appropriation of

water by Joseph T. Gilbert was at a point a few feet

above where Harkrader took his water, in other

words, a few feet below where Harkrader testified

that he tapped both creeks by his ditch and below

where his intake covered both arms of Lurvey Creek,

and where he, Harkrader, used both arms of the
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creek in taking the water do^YU his ditch. See Stoess

map. Xothing, then, can he clearer than that the

notices of appropriation of water hy Gilbert upon

July 2, 1897, was at a point where he took the

waters of both the main Lurvey and the north-

ern branch thereof. This supports the learned

judge of the Couii: below in his finding that

Joseph T. Gilbert and his successors in interest

held the priority of right to the waters of both the

main Lurvey Creek and its northern branch so

diA'erted by the old miners' ditch from such branch

to the main Lurvey, and such priority dated from the

2nd day of July, 1897.

Appellants lay great stress upon, and urge that as

far as their notice of location of the waters of the

northern branch of Lurvey Creek is concerned, that

they are prior in absolute appropriation by use by

five days as far as the appellee herein is concerned.

The Court finds that such is not the fact, but that the

appellee is first by right of appropriation upon both

branches of said Lurvey Creek, that is to say, as well

upon the branch as upon main Lurvey Creek, finding

that the appellants absolutely and by every allega-

tion made the record so state the fact to be in these

words: (Quoting from the record at page 15.)

**Which said notice of appropriation was there-

inafter, on the 26th day of August, 1905, duly filed
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' ^ for record with the district recorder of said mining

''district of Alaska, and duly recorded in his office

"in Book 10 of Placers at page 18 of the records

''thereof, and that on said date, to-ivit: the 26th day

''of August, 1905, the said V. McFarland did com-

"mence the construction of a daw in said Lurvey

"Creek at the point of location and appropriation

"aforesaid, and did thereafter immediately and con-

"tinuously construct over said dam and intake a

"flume, and carry said waters over and upon the B.

"C. Fractional Placer claim, and thereupon con-

" struct flumes and sluices for the retention and col-

" lection of gold mined upon said placer, and erect

"upon said placer a hydraulic giant and pipe, and

"with said waters began the washing and mining of

"the said ]3lacer mining claim with the said waters.

"In other words, that the ai)pellants herein did ac-

"tually apply the water to the ground upon the 26th

"day of August, 1905, and not before."

While we stand absolutely upon the proposition

that there is no issue upon the question of riparian

rights, and that the sole issue upon which the case

was brought to issue and tried, was upon the question

of priority of time as to appropriation of the water

in controversy, the appellants herein are so strongly

assertive that any statement they make is incontro-

vertible as shown by the record, and while I acknowl-

edge as counsel, having a great many years of ex-
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perience, that I have found myself in grave error as

to what did and Avhat did not occur at the trial of a

cause, and knowing that in a record of over 1500

pages, the Court itself may have overlooked some

things contained in such record when making his de-

cision, I desire to show to this Court, beyond the per-

adventure of a doubt, that this case was tried solely

upon the issue of which held priority in the appropri-

ation of water, and that that issue and that alone was

the one upon which the case was tried. I desire to

cite the following: p. 842 of plaintiffs' record herein.

(To Mr. Israel) By the Court:

The Court can inform you very quicklj^ that in this

case the Court is not going to determine the question

of title between the Martin lode and B. C. Placer.

Mr. Israel : I do not think the Court can consider

it for any purpose at all under this bill, but he had

to take the position that these defendants have abso-

lutely failed to establish a valid lode location as a

mining claim.

''Court: ''I do not want to hear you noAV. I will

**hear j^ou on the argument on the conclusion of the

''testimony—the main argument of the case. I under-
" stand it is offered in answer to your allegation of

"title to the B. C. claim set out in your complaint.
'

' So far as it goes to that it may be sufficient. It is

"not necessary to consider it any more than other
"parts of the evidence in that case; it is offered in
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''rebuttal to offset your claim of title that is tendered
'

' in your complaint.

"Mr. Israel: We have plead absolute right of lo-
'

' cation. Under the rule of the pleading, if the Court
''does not at this time sustain the objection that they
"have not made any proof upon which to substantiate
'

' a valid locaion to the Martin lode claim, we are com-
"pelled to rebut their testimony.

"The Court: I want counsel to make such a rec-

"ord as he ought to make. I take this view of the

"matter. You are here upon the issues tendered hy
^^ jjou of the prioriti) of this water right—this Lurvey
"Creek claim, and claim that it is necessary for you
"to have the water. The claim is that you made the
"appropriation of the water at a time specified in

"the complaint for a particular purpose—that par-
"ticular purpose being to work the B. C. claim."

It will thus be seen that not only counsel writing

this brief so understood the issues of the case, but

there was stated in open court and not questioned by

the appellant herein, and supported by their plead-

ings in their entirety, and here and at this point and

before proceeding further in the argument of this

case, I deem it necessary to refer to appellants' brief

in the following manner

:

The appellants, at page 18 of their brief, at the

end of the second paragraph upon said page, after

iterating again and again and in various sizes of

type, after referring in no pleasant terms to the rec-
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ord of the case wMcli was made by themselves, state

as follows

:

"We ask the indulgence of the Court, that is to say,

the appellants do, while Ave reproduce as a part of our

statement of the ease all of the relevant testimony

scattered through this record, introduced by plain-

tiffs or defendant in attempting to maintain the is-

sues tendered by the bill of affimiative and the affirm-

ative reply thereto. In so doing, for the sake of

brevity, where the character of questions and an-

swers permit, we have reduced them to narrative

instead of reproducing them verbatim as at times

therein we have been compelled to do. We do not

claim that in the following abstract evet^i/ particle of

evidence on each sheet tendered is contained, but we

do claim that we have reproduced in this abstract all

pertinent testimony and evidence introduced by either

plaintiff or defendant, save possibly some accumu-

lative testimony, and where such accumulative testi-

mony has been omitted, it was not evidence as to any

fact that was controverted or contested in the proof.

As to any fact upon which there was a conflict of

testimony, all of the testimony in regard thereto tvill

he found in this excerpt, and we challenge counsel

FOR APPELLANT TO POINT OUT WHERE WE HAVE OMITTED

THE SAME.^"*

We accept the challenge, and to show one of many
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grievous errors contained in tlie appellants' state-

ment heretofore and just quoted, Tre cite as follows

from appellants' statement in their brief, and this as

touching one of the most important points laid down

by the appellants

:

"At the time of the diversion by MacFarland on

''the B. C. placer on the 31st day of July or 1st of

''August, 1905, and for many years before that time,

'

' extending back to the days of placer mining in Sil-

"ver Bow Basin immediately after the discovery of

"that camp in the early 80 's, at the point where the

"Gilbert notice was posted and at the point where

"the defendant's September, 1905, diversion w^as

"made on the main or South Lurvey, there was an

"old miner's ditch that had originally conveyed some

"of the waters of the main Lurvej^ Creek from that

"point around the side of the mountain to another

"point in Silver Bow Basin to the west a mile or

"more distant, called Icy Gulch. The only evidence

"at the trial, or in this record, as to the .original

"capacity of that ditch, shows that it would carry,

"at the time of its construction, vot to exceed 40

^^ miners' inches of water. (See testimony of Thorn-

"dyke, p. 210 of Record); and at the time of the

"MacFarland diversion there was flowing at times

"through this old miner's ditch for a short distance

"to a break therein, where it spilled down the moun-

"tainside into another part of Silver Bow l^asin
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''known as Jackass Gulcli, and in the direction of the

'

' defendant 's property. '

'

To show the fallacy of any such statement as has

been made in the appellants' brief regarding the cer-

tainty of their citation of testimony, I offer the fol-

lowing from the record of this case, Vol. 1, beginning

at page 378, testimony of George Harkrader, the

father of the Harkrader ditch.

Q. You don't know any way except the United
States statute pertaining to water rights ?

A. Yes sir.

Q. That is the United States statutes. Now then,

George, when was it that you worked on this old Lur-
vey ditch ?

A. That is not the old Lurvey ditch; it is the

Campbell ditch.

Q. When did you say you used it last ?

A. In 1887 or 1888.

Q. Now, this ditch—the old Lurve}^ ditch, how
large was that ?

A. It carried V)0(i inches of water, a little better.

Recognizing the fact that notwithstanding the posi-

tiveness with which I assume the position I hold that

no issue has been raised or tendered, and that there
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is no issue in this case regarding any riparian rights

of appellants, and that no issue regarding the right

of appellants and appellee as to the water referred

to is before this court excepting such as is raised as

to which is the first appropriator of the water in con-

test, I still recognize the fact that I may be wrong in

my position, and that this Court may view it from

an entirely different standpoint and in an entirely

different light, and may choose to consider section

2339 of the Revised Statutes of the United States

passed July 26th, 1866, amended in 1878, and un-

questioned heretofore, so as to apply to Alaska in

1884.

I desire to say that if the court shall, notwithstand-

ing our views, consider this statute, I do not deem

myself capable of presenting an argument as clearly

and concisely as did the learned Judge James Wick-

ersham in the opinion which he filed in this case in the

Court below. I have, therefore, taken the liberty,

without the permission of the Judge, of copying from

his opinion, verbatim, his views as expressed upon

this question, which, as I understand the matter, has

never been passed upon by this Honorable Court.

His Honor, Judge Wickersham, presents his views

in this matter in the following terms

:

''The question at issue is: Have the plaintiffs or

"has the defendant the l)etter right to the use of the
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'waters of Lurvey Creek by prior diversion for min-

ting?

''The act of May 17, 1884, being an act entitled

' 'An act providing a civil government for Alaska,'

'23 Stat. L. 24, provided for the organization of civil

'government in Alaska, the extension there of the

'laws of Oregon, and in section 8 enacted 'and the

'laws of the United States relating to mining claims,

'and the rights incident thereto, shall, from and after

'the passage of this act, be in full force and effect

'in said district, under the administration thereof

'herein provided for subject to such regulations as

'may be made by the Secretary of the Interior, ap-

'proved by the President.'

"Section 2319 of the United States Rev. Stat. 1878,

' was thereby extended to Alaska ; it provides that all

'valuable mineral deposits on lands belonging to the

'United States are open to exploration, occupation

'and purchase by citizens of the United States, 'un-

' der regulations prescribed by law, and according to

'the local customs or rules of miners in the several

'mining districts, so far as the same are applicable

'and not inconsistent with the laws of the United

'States.' The 16th section of the Act of June 6,

'1900, supplementing section 2324 R. S., 1878, pro-

'vides that 'miners in any organized mining district

'may make rules and regulations governing the re-
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'cording of notices of location of mining claims,

'water rights, flumes, clitclies, mill sites and affidav-

'its of labor, not in conflict with this act or the gen-

'eral laws of the United States. All the rights of

' both parties in this case were acquired subsequent

*to the passage of the act of May 17, 1884, and it fol-

lows that so far as this case is concerned no miners

'rule or regulation adopted by the miners in the Har-

'ris mining district in 1880 or at any other time, in

'conflict with the general laws of the United States,

'could have any legal force or effect after the ap-

'proval of the act of May 17, 1884. A careful con-

'sideration of the evidence and the law relating to

'the miners' rules of the Harris mining district,

' other than those relating to water rights, so adopted

'in 1880 and contained in the first series of ten ar-

' tides in ^plaintiffs' exhibit No. 16, persuades me that

'they fell into utter disuse before the rights of either

'party hereto vested, were inapplicable and inconsis-

'tent with the general laws of the United States, and

'are therefore of no effect in the determination of

'the issues in this case.

"No statute has been cited which creates or recog-

'nizes riparian rights upon non-navigable streams

'on the public domain in Alaska, but it is asserted

'that the right is one derived from the common law,

'and the statutory adoption of the common law in

'Alaska is noted. Section 218 of the penal code of
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'^ Alaska, approved March 3, 1899, adopted the com-

mon law in the following terms

:

" 'Sec. 218. The common law of England as

'

'
' adopted and understood in the United States shall

*' *be in force in said district, except as modified by
'' 'this act.'

"Section 367 of the civil code, approved June 6,

''1900, provided as follows:

'

'
' Section 367. So much of the common law as is

" 'applicable and not inconsistent with the Constitu-

" 'tion of the United States or with any law passed

" 'or to be passed by the Congress is adopted and de-

" 'clared to be law within the district of Alaska.'

"Under these statutes one of the judges who for-

"merly presided in this division, in the case of Ketch-

"ikan AVater Co. v. Citizens' Water Co., 2d Alaska,
'

' 120, held that the United States water law was not
'

' extended to nor in force in Alaska, and that private
'

' titles to water in running streams on the public do-

"main in this territory were to be adjudged upon the

"common law rule of riparian rights.

"The act of July 26, 1866, was amended by the act

"of July 9, 1870, by the addition of sections 12, 13,

"14, 15, 16 and 17 thereto. This amendatory act is

"known as the Placer Law of July 9, 1870. Section

"17 of this amendatory act provided : ' That none of
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'the rights conferred b}^ sections five, eight and

'nine of the act of which this is amendatory shall

'be abrogated by this act; and the same are hereby

'extended to all public lands affected by this act.'

16 Stat. L. e. 235, p. 217. Section 9 being thus ex-

tended to all public lands affected by the United

States placer laws, it must be held that, without

further legislation, it was extended to Alaska with

the placer law of 1870.

'

' The general mining act of May 10th, 1872, was en-

titled 'An act to promote the development of the

'mining resources of the United States.' 17 Stat.

L. 91. It contained amendments to both preceding

acts, and new legislation upon the general subject

of mining. Section 9 thereof, repealed sections 1,

2, 3, 4 and 6 of the act of 1866, and made amend-

ments to that act. Section 10 provided that the act

of July 9, 1870, 'shall be and remain in full force,

'except as to the proceedings to obtain patent,' etc.,

thus affirming the extension of the water law with

the placer laws to Alaska.

"Upon the Congressional codification of the stat-

utes of the United States in 1878, section 9 of this

act of 1866, became section 2339 in Chap. 6, "Title

XXXII, of the United States Revised Statutes,

1878. Now title 32 is headed " 'The Public Lands'

and chapter 6 is headed ' Mineral Lands and Mining
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'Resources.' The marginal note to section 2339

reads: 'Vested rights to use of water for mining,

' etc. ; right of way for canals. ' The Lode and

Water law of July 26, 1866, including section 9

thereof, now section 2339 U. S. Rev. Stat. 1878, has

been classified as and considered by the courts and

law writers to be one of the mineral laws of the

United States ever since its enactment. Section

2339 was so classified by titles, headings, and mar-

ginal notes in the U. S. Rev. Stat. 1878.

'
' Courts may consider the whole of a statute, or a

series of amending statutes, the titles of the several

acts and their general scope and purpose a legis-

lative classification thereof in a revised edition, and

the titles, headings and marginal notes in such legis-

lative revision, in determining the intention of the

legislature in a subsequent statute adopting parts

or the whole of such former statutes. Holy Trinity

Church V. United States, 143 U. S. 457; Knowlton

V. Moore, 178 U. S. 65; Mackey v. Miller, 326 Fed.

161. Upon such consideration it is my judgment

that section 2339 was one of 'the laws of the United

States relating to mining claims, and the rights in-

cident thereto,' extended to Alaska by the 8th sec-

tion of the Act of May 17, 1884. Not only is section

2339 found in the body of the mining acts passed

by Congress, and classified therewith by statute, the

courts and law writers, but, next to the right to mine
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'on the i)ublic domain, it grants to miners the most

'valuable thereto—^the right to use the public waters

' in mining. In its veiy essence it is one of the min-

' eral laws of the United States, without which min-

*ing could not be made profitable.

*

' The provisions of chapter I of the Act of June 6,

'1900, 31 Stat. L. 321, greatly strengthened that con-

' elusion. That chapter provides for the reorgani-

'zation of the territorial government of Alaska.

'Section 26 re-enacts that the laAvs of the United

' States relating to mining claims, mineral locations,

'and rights incident thereto are hereby extended to

'the district of Alaska.' Section 13 provides that

'the district judges shall divide their respective dis-

'tricts into recording precincts, and appoint com-

'missioners therein who shall be ex-officio record-

'ers. Section 15 provides that 'the respective re-

'corders shall, upon the payment of the fees for the

'same prescribed by the Attorney General, record

'separately, in large and well-bound separate books,

'in fair hand: * * * Seventh. 'Notices and

'declarations of water rights/ Section 16, in its first

'proviso enacts that 'Miners in any organized min-

'ing district may make rules and regulations govern-

'ing the recording of notices of location of mining

'claims, ivater rights, flumes and ditches, mill sites,

'and affidavits of labor, not in conflict with this act
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''or the general laws of the United States.' In com-

''pliance Avith these provisions the clerks of the court

"have provided recorders with separate books for

''recording 'notices and declarations of w^ater rights/

"and the same have been generally so recorded and

"the fees therefor paid.

"Prior to the passage of the Act of 1884 extending

'the mineral law^s to Alaska the miners of the Harris

'mining district adojDted rules governing the appro-

' priation of the waters on the public lands for min-

'ing purposes, and ever since that act the miners

'throughout the various mining camps in Alaska

'have acted upon the accepted understanding that

'section 2339 w^as extended to, and is in force in

'Alaska. Notices and declarations of water rights

'have been posted and recorded, the waters of pub-

'lic streams diverted and used for mining and other

'beneficial uses, and a large and rapidly growing

'wealth in mining has been created by the miners of

'the territory upon the faith of their right to appro-

'priate water of flowing streams for such purposes.

'The use of such public waters is one of the princi-

'pal rights incident to mining, and even if it be

' thought that section 2339 is not one of the laws ' re-

' lating to mining claims,' it vmdoubtedly establishes

' the principal ' rights incident thereto, ' and for that

' reason, also, was extended to Alaska by the 8th sec-

'tion of the act of May 17, 1884.
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' ^ Alaska is one of the precious-metal-producing ter-

ritories of the Pacific coast. Its greatest natural

wealth, present and future, lies in its placer and

lode mines, and there can be no successful develop-

ment of that wealth without the right to appropri-

ate and use the waters of its running streams for

that purpose. The placers of Circle, Forty Mile,

Fairbanks, Nome, Yentna, and Miller Gulch, the

quartz claims of Treadwell, Silver Bow Basin, and

Chichagoff, the copper mines of Ketchikan, Prince

William Sound, the Chitina, and the Nabesna, and

the coal fields of Katalla, Illiamna, and the Nenana

have called thousands of hardy prospectors and

miners into the mineral mountains of the territory.

For thirty years they have prospected and located

mines, and located, diverted and used the Avaters

of the public streams in extracting that wealth—for

mining, manufacturing, and for fisheries. These

are matters of which this court will take judicial

notice. Isaacs v. Barher, 10 Wash. 124—30 L. R. A.

665. Without filching from their neighbors they

have annually added many millions of wealth to the

nation's purse, and not until this moment has the

phantom of the connnon law right of riparian own-

ership in those streams appeared to stay their prog-

ress.

''Alaska is a mountainous region but little adapted
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"greatest natural resource is its fisheries. These re-

" quire the use of its streams for the artificial and

"natural propagation of fish, and the full recognition

'

' and application of the riparian right would destroy

"that public and valuable use. It would also conflict

"with the right to use such w^aters for manufactur-

"ing and irrigation purposes, both of which uses are

"now more than ever before recognized in the west

"as necessary and beneficial rights of the public. It

"would, in effect, substitute for these great and nec-

"essary public uses the private and technical right of

"the riparian clamiant to have the waters run with-

"out necessity or use. Without the common law of

"riparian ownership compels it, it is not the law in

"this territory that by the mere location of a placer

"mining claim across the waters of a non-navigable

"stream on public lands, the upper waters thereof

'

' are thereafter forever required to flow in their nat-

"ural channel across such claim and cannot be di-

" verted by others for beneficial use in mining, fish-

"eries, manufacturing or irrigation.

"There is no statute recognizing riparian rights

"upon non-navigable streams on the public lands in

"Alaska,—it is a common law right if it exists. Sec-

"tion 218 of the penal code adopted Hhe common law

"of England as adopted and understood in the United
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'States,' and section 367 of the civil code provides

'that so much of the common law as is applicable

'and not inconsistent with the Constitution of the

' United States or with any law passed or to be passed

'by Congress is adopted and declared to be law within

'the district of Alaska.' Upon a prior careful con-

' sideration of the question this court has held :
' the

' common law of England, then, is in force in Alaska

'only so far as its principles are applicable and are

'suited to the conditions of the country and the ne-

'cessities of the peoi)le, and not repugnant to our

'laws or to the established customs and usages of the

'people of the territory.' In re Burkell, 2 Alaska,

'109 (119). And this was the rule under the Ore-

'gon laws in force in Alaska prior to the adoption

'of the Alaska civil law by the Act of June 6, 1900.

^Carton v. Gentner, 33 Or. 512 (515). And gener-

'ally, Luhrs v. Hancock, 181 U. S. 567.

"The riparian right claimed by the plaintiffs in

"this case is inapplicable and unsuited to the con-

"ditions in this territory. It is repugnant to and in

"direct conflict with the right of appropriation rec-

"ognized by section 2339 as the common law of the

"mines. That statute was extended to Alaska in

"1884; defendant's right of prior appropriation is

"claimed to have vested in 1897, while the first act

"extending the common law to Alaska was approved
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'March 3, 1899. Prior to all these dates the miners

'in the Harris mining district had established cus-

toms, rules and regulations under which they di-

' verted the waters on the public lands for mining

'purposes, and such customs, rules and regulations

'continued and have been respected from that early

'time to the present. The riparian right claimed by

'the plaintiffs is in direct conflict with such customs,

'rules, regulations, and usages, and destructive

'thereof.

"The present conditions in Alaska are similar to

'those in the early mining days of California, and

'the language of Mr. Justice Field in Jennison v.

^KirU, in construing section 2339, is peculiarly appli-

' cable to the facts in this case

:

" 'But the mines could not be worked without wa-

'ter. Without water the gold would remain forever

'buried in the earth or rock. To carry water to min-

'ing localities, when they were not on the banks of a

' stream or lake, became, therefore, an important and

'necessary business in carrying on mining. Here,

' also, the first appropriator of water to be conveyed

'to such location for mining or other beneficial pur-

' poses, was recognized as having, to the extent of

'actual use, the better right. The doctrines of the

'common law respecting the rights of riparian own-

'ers were not considered as applicable, or only in a
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"veiy limited degree, to the condition of miners in

*'the mountains." Jennison v. Kirk, 98 U. S. 453

"(458).

"And in Atchinson v. Peterson, the Supreme Court
'

' said

:

" 'By the custom which lias obtained among min-

cers in the Pacific states and territories, where min-

ting for the precious metals is had on the public

"lands of the United States, the first appropriator

"of mines, whether in placers, veins, or lodes, or of

"waters in the streams, on such lands for mining

"purposes, is held to have a better right than others

"to work the mines or use the waters. The first ap-

"propriator who subjects the property to use, or

"takes the necessary steps for that purpose, is re-

"garded, excej^t as against the government, as the

"source of title in all controversies relating to the

"property. As respects the use of water for mining

"purposes, the doctrines of the common law declara-

"tory of the rights of riparian o^^Tiers were, at an

"earh^ date, after the discovery of gold, found to be

"inapplicable or applicable only in a very limited

"extent to the necessities of miners, and inadequate

"to their protection. * * * But the govermnent

"being the sole proprietor of all the x^ublic lands,

"whether bordering on streams or otherwise, there

"was no occasion for the application of the common-
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law doctrine of proprietorship with respect to the

''waters of those streams.' Atcliinson v. Peterson,

87 U. S. 507 (510,512).

"The later decisions of the Supreme Court of the

"United States confirm the principles announced in

"the two last cited cases. United States v. Rio Grande

''Irrigation Co., 174 U. S. 690 (704) ; Gutierres v.

''Albuquerque Land Co,, 188 U. S. 545 (553).

"In those Pacific states and territories where the

' conditions of mining on the public lands most nearly

'resemble those in Alaska the riparian right claimed

'by plaintiffs is denied: Boquillas Land Co. vs.

^Curtis (Ariz.), 89 Pacfl 504; Stoivell vs. Johnson,

'7 Utah 215, 26 Pac. 290; Chippen vs. White, 28

'Colo. 298, 64 Pac. 184; Coffin vs. Left Hand Ditch

'Co., 6 Colo. 446; Beno Smelting Works vs. Steven-

'son, 20 Nev. 269, 21 Pac. 317 ; 4 L. R. A. 60 ; 19 Am.

St. Rep. 364; Wile?j vs. Decker, 11 Wjo. 496; 73

Pac. 211- Drake vs. Earhart, 2 Idaho 716; 23 Pac.

541. Montana: Atchinson vs. Peterson, 87 U. S.

(20 Wall.) 507 (510) ; Basey vs. Gallagher, 87 U. S.

(20 Wall.) 670 (681). New Mexico: United States

vs. Rio Grande Irrig. Co., 51 Pac. 674 (677) ; Albu-

querque Land Co. vs. Gutierres, 61 Pac. 357. The

principal mining and arid states have abolished

the law of riparian right and embodied the recog-

nition of the public right to the use of waters in
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'the streams by prior appropriation by constitu-

'tional enactment; the states having such constitu-

tional provisions are: Colorado, Wyoming, Idaho,

'Montana and North Dakota.

''The mere location of a placer mine crossed by a

'non-navigable stream in Alaska, does not vest the

'locator with such riparian ownership in the waters

'as to compel a court of equity to enjoin their subse-

'quent appropriation and diversion for mining pur-

' poses.

"This conclusion leaves but the single question of

'priority of right between plaintiffs and defendant,

'based upon their respective appropriations of the

'waters of Lurvey Creek, to be determined. The

'plaintiffs' location of the B. C. Placer Claim was

'made on June 19, 1905; their water right was lo-

' cated on July 26th, and the notice filed and recorded

' on August 26th, and their complaint alleges that on

'the latter date they began to work on the construc-

'tion of their dam, and thereafter diverted the water

'for use in mining the B. C. Placer. These allega-

'tions are practically admitted by the evidence and

'may be taken as established in this case.

"The defendant relies upon the Gilbert location

'of the waters of Lurvey Creek, made above the B. C.

'Placer, on Jul}^ 2, 1897, and the diversion at that

'point, and the continued work on the i)lant and
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the final diversion in the summer of 1905. To these

elamis the plaintiffs urge that defendant's diversion

was not prosecuted with due diligence, and cannot

be legally related back to the Gilbert notice and

preliminary work.

'

' The law of priority of appropriation upon which

the parties in tliis case base their right to recover

is the 9th section of the Lode and Water Law of

July 26, 1866, carried into the revised statutes of

1878, at section 2339, which reads as follows:

" ' Sec. 2339. AYhenever, by priority of possession,

'rights to the use of water for mining, agricultural,

'manufacturing, or other purposes, have vested and

'accrued, and the same are recognized and acknowl-

' edged by the local customs, laws, and decisions of

'courts, the possessors and owners of such vested

'rights shall be maintained and protected in the

'same; and the right of way for the construction

'of ditches and canals for the purposes herein

'specified is acknowledged and confirmed; but

'whenever any person, in the construction of any

'ditch or canal, injures or damages the jDossession

' of any settler on the public domain the party com-

'mitting such injury or damage shall be liable to

'the party injured for such injury or damage.'

"To constitute a valid appropriation of water three

"elements must alwavs exist; First. An intent to
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'apply it to some beneficial use, existing at the time,

'or eontemj)latecl in the future. Second. A diver-

'sion from the natural channel by means of a ditch,

'canal or other structure; and. Third, an applica-

'tion of it within a reasonable time to some useful

'industry. Nevada Ditch Co. vs. Bennett, 30 Or, 59

'(87), affirming same doctrine in Low vs. Bizor, 25

'Or. 557. In Oviatt vs. Big Four Min. Co., 39 Or.

'118 (126) , the court held that an appropriator might

'use an old abandoned miner's ditch for the trans-

'portation of the water, and in Simmons vs. Winters,

'21 Or. 35, the same court held that 'to effect the

'approj)riation, any gulch, dry ravine, or depression

' 'in the land may be used as a part of the ditch for

' 'conducting the water.'

TESTIMONY IN DETAIL.

The following testimony in detail is taken from

the record for the purpose of showing that steadily

from August 1897 to 1905, the old miner's ditch from

the point where Gilbert posted his notice of location,

appropriation and diversion of water, indicating his

intention to take water from the main Lurvey as

well as the North ])ranch thereof to the extent in-

dicated in his notice, water was being constantly

used, repairs made, as well as improvements, which

shows that not only did Gilbert and his successors

never have an idea of abandoning the same, but
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always had in mind the one main object of their pre-

parations for the running of the mill and the working

of the mine. Under that head, G. W. Garside testi-

fied at page 420 of the record that he located for Jos-

eph T. Gilbert the right of ways, the notice of location

of water as referred to in the evidence, and did all

the matters and things required by law to j^erfect

such right by diverting the same.

He further testified at page 424 that when Gil-

bert left Juneau, Alaska, in 1897, he gave the work

on the water right in charge of a Mr. William Nelson,

who acted under the direction of Garside, and also

that Nelson ran the old Nelson ditch and marked that

ditch which came from East Lurve^y and ran into the

dam where Gilbert had made the location in 1897.

At page 425 he testified to defendant's Exhibit "27",

which shows Lurvey Creek, East Lurvey Creek, the

new flume, and indicated Nelson ditch which Nelson

dug, and marked by Garside in the Exhibit "A,"

"B" and "C" at page 428. He testified that water

from East Lurvey, conveyed by the Nelson ditch, dis-

charged above the old dam in the main Lurvey, and

thence was conveyed by the old Coon ditch to Silver

Bow Basin, and was discharged by the Coon or Hark-

rader ditch. At page 430, the Exhibit shows the Nel-

son ditch connecting the two forks of the Lurvey,

from which the Stoess map in this brief is taken. At

page 431 he testified that in 1897 a ditch was
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dug to connect the two creeks, also the in-

take and dam on the main Lurvey; also that

there was an old dam in East Lurvey made by

a large rock, which dam had l3een partly de-

stroj^ed, but which made the water run in the ditcli

just the same. At page 432, he testified that water

ran through the ditch from Lurvey in 1897, 1898 and

1899, and in 1899 a new brush dam was put in and

the ditch cleaned out as usual. At page 441,

he testified that in 1897, Pearce kept at Avork

over a year increasing the depth of the cut

along the line of water. At page 441 he testi-

fied that the water was used in the blacksmith

shop, boarding house, etc., after 1903. At page 443

he testified that water was being used in the black-

smith shop in 1901. At page 449 he testified that on

May 10th and 11th, 1905, the ditch was kept up all the

way to the intended mill. At page 450 he testified

that the pi^DC line for the new mill was com-

menced about the 11th or 12th of May, 1905. At page

491, he testified upon cross-examination that the old

flume between the East Lurvey and the main Lurvey

was in working order and carried water, and had

been fixed up as late as 1900. At page 492 he testified

that Pearce always kept the ditch open.

Lloyd Hill testified at page 534 to 537 that water

was used in the blacksmith shop in 1903 as usual, and

also in the tunnel. John Gorman testified from page
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589 to 590 that he put in the brush clam referred to

above from June 18th to October 3rd, 1899, and

cleaned out the old ditch line. At page 601, he tes-

tified upon cross-examination by Israel that when he

worked up there on the Lurvey in 1899 and put in the

brush dam, water was running from the east fork of

Lurvey to above the dam from 100 to 200 miner's

inches. John Lockhart testified at page 673 that he

cleared the ground for the mill and cut line for pipe

line in June, 1905. Thorndyke testified in rebuttal

regarding the connection of the east and main Lurvey

ditches b}^ the old connection, also as to the

old flume and sandbox on the east and main Lurvey.

John Kennedy testified at page 680 that in 1903 he,

wdth one Riley, saw water running around the old

bluff in the old miner's ditch, and at page 898 testified

that in 1903 and 1904, he saw water running in the old

ditch down the Lurvey.

I respectfully submit the following testimony in

detail of a part of the work performed and improve-

ments placed upon the Perseverance property from the

time Joseph T. Gilbert located his water right in 1897

to the date of this suit, and ask the court to consider

whether or not under any circumstances an abandon-

ment could be intended by the locator or his success-

ors in interest under such state of facts, and shall

thereafter cite the law, which I shall ask the court

to apply to such facts.
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There was constructed, according to the testi-

mony of Mr. John R. Mitchell.

100 feet of piping was carried down raise in

Alexander Tunnel for air blast for ventilation pur-

poses.

2200 feet of piping was carried into the tunnel for

the purpose of sprajdng the face of the main Alex-

ander tunnel.

A blacksmith shop was constructed shortly after

appropriation of the water by Gilbert.

All of the water as used was appropriated from

Lurvey Creek.

A little over 1800 feet of flume, ditch and pipe

line was constructed from the Gill)ert location to the

mill.

[Approximately 1315 feet of pipe line and 500

feet of ditch and flume from the Gilbert intake to the

mill.]

From Lurvey Creek to Main Lurvey approxi-

mately 230 feet of flume was built.

It is further shown by Mr. Gilbert's testimony

that he cleaned out annually the 500 odd feet of flume

and ditch and kept them in repair and water running

through them from his intake to the Little Falls. Gil-
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bert, after lie had made up his location, cleaned up

the 500 odd feet of ditch and flume running from his

location notice to the bluffs known as Little Falls, the

head of Jackass gulch, and had water run through

this ditch more or less up to the time Chas. H. Pearce

in 1903 used the water for A^entilation and other pur-

poses in the Alexander tunnel.

Approximately, and after Pearce had left Juneau,

Mitchell as superintendent for the Perseverance Com-

pany, completed the taking out of the water origin-

ally claimed by Gilbert, by cleaning and improving

the 500 odd feet of ditch and flume, and b}^ connecting

the end of the flume at the point known as Little Falls

at the head of Jackass gulch by means of a pipe line

some 1315 feet long with the stamp mill and com-

presser plant, which was also now being used by

means of the water diverted by Gilbert. Other im-

13rovements are shown to have been made as follows

:

Workings known as the Gilbert tunnel, consist-

ing of a cross-cut tunnel approximately 425 feet in

length. A drift some 300 feet in length, cross-cut on the

west end of said drift 100 feet long, the dimensions

of the various workings being approximately 5 by 7

feet.

The main Alexander cross-cut tunnel 2550 feet

in length, and 7 by 8 in dimension, an air raise 92 feet

in length, situated about 250 feet from the mouth of
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the Alexander tunnel, and the main raise from the

Alexander tunnel, at 2250 feet from its mouth

approximately 920 feet deep.

A drift on the foot Avail has heen driven a dis-

tance of 540 feet on the east and 460 feet on the west,

7 by 8 in dimensions.

An intermediate drift has been driven over 1000

feet. This intermediate drift is situated a])out 20 to

30 feet from the main drift above mentioned.

Total of workings

:

Length of Alexander tunnel 2550'

First drift, east 100'

First drift, west 100'

Second east drift 100'

Second west drift 100'

Main drift on foot wall in Alexander
timnel 2120' in, drift east 540'

Drift west 460'

Intermediate level above main drift ap-
proximately 1000'

Main raise 920'

Total of underground workings of the

dhnensicjus 7 by 8 through solid rock 5670'

In addition to which there are a number of cross-

cuts in the ore body, and some drifts in the levels

above the Alexander tunnel, bringing total length of

underground woi-kings to about (),()(){) feet.

Prior to 1903, a boarding house large enough to
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accommodate 20 men was built on the property, water

was taken from the creek, and a six drill compresser

plant was erected and in use for the driving of the

Alexander tunnel. A blacksmith shop was erected

at the mouth of the Perseverance tunnel (see photo-

graph), and up to 1905, Joseph T. Gilbert and his

successor in interest had expended, according to the

testimony of John E. Mitchell, the superintendent,

at page 717, the sum of over $500,000, besides a large

sum from the New York office, and according to the

same witness, a new boarding houss was built,

and a mill building to hold 100 stamps,—50 in

place at the date of the trial, the remaining 50

partly installed. There were also Avater wheels,

shutes, machinery, necessar}^ compressor house,

crushers with a capacity for 300 stamps, and

a tramway connecting mine and mill, for all of

which see photograj^h. The capacity of the compres-

sor is 12 drills, with a second compressor in course of

delivery (see Mitchell's testimony, page 716), train

of cars for mine and set of cars for use in tunnel.

From May to the latter part of October, they could

run the mill with water from the Lurvey and Gold

creeks not better than 100 stamj^s.

I have now reached that point in my argument

where I shall assume that we have established the

following facts : That upon July 2nd, 1897, Joseph

T. Gilbert lawfully located rights of way for ditches.
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pipe lines and flumes from a point on Lnrvey Creek

to his mill site in Silver Bow Basin, and thereafter

and immediately and upon the same day, Joseph T.

Gilbert, through his agent, George Garside, duly and

regularly located at a point known in the record as

the intake of the east branch of the LurA^ey Creek and

the main Lurve}^, and just below the junction of the

east branch and the main Lurvey Creek, and posted

a notice of the locating of his water right, diverted

the same, commenced work immediately thereon, and

continued the same diligently until prosecuted to a

determination, and did and performed all acts neces-

sary to obtain and maintain his rights to the amount

of water located at the point indicated, which would

enable said Gilbei*t to take and hold said amount of

water as flowing not only from the main Lurvey

Creek, but from the branch thereof which had there-

tofore been diverted from the northern or eastern

portion of said Lurvey Creek and turned into Lurvey

Creek at a point just above Avhere Gilbert posted his

notice of appropriation of water, and proceeded to

take the same, and the said Gill)ert did thereafter

take the said waters at said point, and at a point

where he took the waters of l)oth the Main and North

Lurvey and conducted the same to the point in Silver

Bow Basin where he liad contemplated at the time of

the location of such water to erect his mill plant look-

ing to the I'unning oi a mine in the Basin when it
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could be "expediently" so run. Such being the facts,

we now come to the question so earnestly put by appel-

lants, and so insisted on by them, that if conceding

that Joseph T. Gilbert on the 2nd da}^ of August,

1897, so acquired by appropriation and diversion the

rights to the water in question, he and his successors

have lost the same through abandonment, and that

leads us to the question of

WHAT IS ABANDONMENT?
Abandonment of a water right is a matter that

depends absolutely upon intention, and I proceed

without comment to cite the following authorities,

based upon the testimony last hereinbefore re-

ferred to.

"One desiring to appropriate the Avater of a

stream on vacant public land of the United States

may take possession of and use a ditch already con-

structed on the land and not in the actual possession

of another."

(I now refer to the testimony regarding the old

miner's ditch.)

"Evidence that the owner of an irrigation water

right had for several years used but little water for

irrigating, though using it continually for domestic

purposes, and had allowed the ditch to become so

obstructed that it would convey but little water, does

not show an abandonment."
mt V. Frey, 106 Cal., 392.

In the above case the court said

:



65

''The appellants contend that if the plaintiff or

his predecessor in interest ever had any irrigation

water right in said ditch, it was lost by abandonment.
The Tight whicli is acquired to the nse of water by
appropriation ma}' be lost by abandomnent. To
abandon such right is to relinquish possession thereof

without any present intention to repossess. To con-

stitute such abandonment, there must be a concur-

rence of act and intent, namely, the act of leaving

the premises or proi3erty vacant so that it may be
appropriated by the next comer and the intention is

of not returning, '

' citing various California cases.

The court further says

:

''The mere intention to abandon, if not coupled
with yielding up possession, or a cessation of user, is

not sufficient; nor will the nonuser alone without an
intention to abandon be held to amount to an aband-
omnent. Abandonment is a question of fact to be
determined by the court.

'

'

In the case of Smith v. Hope Mining Co., 18

Mont., at page 432, the court says

:

"Mere nonuser of a water right appurtenant and
necessary to the operation of a mill for a period lon-

ger than the statute of limitations does not constitute

an abandonment thereof where the reason of such
nonuser was the closing of the mill during that period,

and the evidence clearly shows that there was no
intention to abandon the mill.

'

'

In the case of McGauley v. McKeig, 8 Mont. 389,

the court says

:

"Failure to use the water for the purpose for
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^Yhicll it was appropriated will not constitute an
abandonment, if during the year which it was not

used there was not a sufficient quantity to supply the

requisite amount for that purpose."

In the case of Hector Mining Co. v. Yalley Yieiv

Mining Co., 28 Colo., 315, the coui-t says

:

"An appropriation of water which is carried

from one stream to another to make up an amount
which has been attempted to be appropriated from
the latter is not abandoned by the mere nonuser of

the ditch through which it was taken where there was
no intention to abandon and the further use of the

ditch had become unnecessary because of the transfer

of the water from one stream to another by a junior
appropriation further up the stream."

Pomeroy on water rights, at section 49, says:

*'If after diverting and using the water, the

api^ropriator returns it into its natural channel with-

out any intent to 'recapture' it, then, as will be shown
hereafter, he abandons it. But after duly diverting

the water at some point, he may turn it back into the

natural channel of the stream at a lower point with
the design of using a certain j^ortion of such channel
as a ditch and of 'recapturing' the water, and may
then divert the same quantity originally appropriated
at a point still lower down the stream."

Citing Richardson v. Kier, 37 Cal., at page 263.

Utt Canal Co. v. Vaughn, 11 Cal., 143.

The law will not presume an abandonment of

property in a dam and ditch for mining purposes

from a laj)se of time.

Partridge v. McKinney, 10 Cal., 181.
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This was a ease where location was made in

November, 1853, a small amount of work done on the

16th of December, 1853, and the locator left the coun-

try, returning in the spring of 1855, without any

statement that he intended to abandon, and that on

his return in the spring of 1855, conunenced to con-

struct a dam and divert some water, and the court

held that his acts, together with his own statement

that he never intended to abandon, was sufficient, and

that as against a subsequent appropriator, his title

was good. The burden of proof is on the party claim-

ing abandonment of water right.

Beaver Brook Reservoir d' Canal Co. v. St.

Vrai}i Reservoir d' Fish Co., 6 Colo. Appeals
at page 130.

"The water rights for mining and other purposes

secured under the United States Revised Statutes,

section 2339, are rights belonging to real property

and cannot be lost by nonuser alone, short of the

period for the limitation of actions to recover real

property. '

'

Dodge v. Marden, 7 Ore., 456.

'

' On an issue as to whether defendant manifested

an intention to abandon a water appropriation, the

evidence showed that defendant faithfully prosecuted

improvements on his land, adding each year to the

areas of cultivation, and provided for tlie irrigation

thereof from other and more convenient sources, ])ut
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that lie did not put the water in controversy to use

until seven years after it was first appropriated. Held

that defendant's intention to abandon had not been

established.
'

'

Moss V. Rose, 27 Ore., 595.

No arbitrary rule can be laid down which will

satisfy all cases. The question being one j)urely of

intent, the fact has to be determined by the acts and

conduct of the part}^ There must be a leaving of the

claim without any intent of returning or making any

further use of it to sustain the charge of abandon-

ment. Water rights in connection with mines are

incident thereto, and it requires the same act and con-

duct in relation thereto on the part of the holder to

constitute an abandonment thereof, as it does of the

mining claim itself.

The right of an appropriator to take out of the

stream the amount of water originally appropriated

by him cannot be defeated by his letting a portion of

it go back into the stream after use which is appro-

priated by subsequent locator, although the latter may
not be able to get at all times the full amount which

he obtained at the time of his first appropriation.

Brotvn v. Mullin, 65 Cal., 89.

Under the question of mere appropriation I

desire to say that the books all go to the proposition

that the purposes thereof, names of appropriators



69

and general direction of a ditch having been given as

required by local customs, and tliereafter the work

necessary and requisite to secure diversion for a bene-

ficial use having been begun in good faith and prose-

cuted with due diligence until completed and an actual

diversion made, the appropriation relates back to the

first step taken, which is at least the actual commence-

ment of the work, if not the posting of the notice. The

j^ooks citing with commendation, the Nevada Bitch

Go. V. Bennet, 30 Ore., 59. And the water to which

an appropriator is entitled is not the quantity he

diverts, but the quantity which is, or may be applied

to a beneficial use, allowance being made for neces-

sary loss in transit.

Riverside Water Co. v. Sargent, 112 Cal. 230.

There can be no doubt of one proposition, and that

is that when Thorndyke and these appellants made

their location of the Fractional, B. C. placer claim,

a small triangle of land containing less than seven-

eighths of an acre of undisputed property, the Per-

severance Company was in the possession of its prop-

erty and was engaged in developing the same and in

its peaceable and actual possession. May I cite the

rule once more as covering the general mining law

held and approved by all of the courts of the United

States, and so aptly expressed by His Honor, Judge

James Wickersham, as follows

:
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"There is one general rule, good in equity and in
'

' law, which is recognized by the mining laws of the
'

' United States and' enforced by the courts, and that

*'is this: That if the miner is in actual possession

"in good faith and is actively engaged in the work

"of developing his possessory rights on the i^ublic

"land of the United States, no one may enter upon

"his peaceable and actual possession and oust him

"therefrom." Upon which proposition the learned

judge cites the following cases : Filers vs. Boatman,

2 Utah, 159; 15 Morr. Min. Rep., 462, affirmed in

111 U. S., at 356; Price vs. Mcintosh, 1 Alaska, 286

to 301, affirmed Mcintosh vs. Price, 121 Fed. Rep.,

716; and Bulette vs. Dodge, 2 Alaska, 427. "And
"that rule is as applicable to possessory rights in

'Uvater ditches for mining purposes as it is to other

mining rights on the public domain."

APPELLANTS A BAND OF MARAUDING
HIGHWAYMEN.

If this court desires testimony in support of the

finding of the Honorable Judge of the court below

that appellants were not looking for the particular

relief they sought by their complaint in this action, I

desire to call attention to the following extract from

the record

:

John G. Heid testified at page 826 that in the

summer of 1905 he met Thorndyke in front of
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B. Belirends' bank at Juneau and questioned hini

about locating and putting up building, etc., on the

Martin claim (a part of the contested B, C. Frac-

tional Claim). Thorndyke stated in reply that he

had put a building out there, but they did not claim

a part of the Martin lode claim, that it was just for

the purpose of getting the water.

The testimony of George Bach, page 573 et seq.

Mr. Bach testifying, stated as follows

:

''A. I notified them, McFarland and others, that

they Avere on my ground, and told them to get off and
this party didn't say much and then I went to McFar-
land.

Q. AVhen and where did you see him ?

A. I saw him every day whe^ I came down.

Q. Down where ?

A. I saw him in the drug store and I said to him
that he was on my ground and I wanted him to get

off, and I went to Mr. Heid and told Mr. Heid to

notify them, ^Ir. Thorndyke and McFarland, to got

off my ground.

Q. What did McFarland say?

A. He did not pay much attention to me only
when I told him I notified the boys on the chiim. I

could not get any satisfaction out of him ; he said he
got a placer location over my quartz location.



72

Q. Made a placer location over vour quai'tz loca-

tion?

A. I told iiini it conld not have been that—that

if he knew the law better that he could not do that.

Q. Did YOU haA'e any conversation with Mr.
McFarland after that ?

A. Mr. McFarland came over, I should judge,

about a week after that in my brother's store, and I

was in there, and he told me he did not want our
ground, that he wanted to represent that water, and
he said it would not do me an}' harm—it is only clear-

ing off the surface and exposing your ledge. That
was in my brother's store.

CITATIONS OF AUTHORITIES MUST BE AP-
PLICABLE TO THE FACTS.

Many j^ears ago in the good old state of California

it was my pleasure to practice law, and I there

learned a lesson that it seems to me appellants might

well learn in citing authorities applicable to the

facts under discussion. It was my fortune at the

time referred to to have for a client one of two

widows of the same deceased husband, the first

widow having led a somewhat sorrowful life on ac-

count of the thoughtless manner in which the de-

ceased and the second widow, who was my client,

and had been somewhat of the ''merry" character,

had conducted themselves, which had caused a

separation between the first wife and her husband.



73

It was a case of a contested will, wlierein the first

wife and her little child of seven were contesting

the terms of the will, giving most of the property

of the deceased to the second widow. Up to the

point of the argument it seemed to me, and quite

rightly, I think, that I had very decidedly the worst

of the case, and I realized that I must reach the

jury by a supreme effort, and so it was that after

picturing the beauties of a sweet married life, I

painted the husband as on his death-bed, realizing

how his second wife and he had climbed the hill of

life and descended it together, and at the close of

my argument, and when I had my jury in what I

deemed a proper state of mind, with the greatest

pathos at my command, I recited that charming little

verse from John Anderson, as follows:

'^John Anderson my jo John,

We clamh the hill thegither;

And monie a canty day, John,

We've had tvi' ane anither;

Now tae maun totter dotvn, John,

But hand in hand tve'll go,

And sleep thegither at the foot,

John Anderson my jo/'

I sat down amid a profound silence, and I had

been so effective that I not only brought tears to the

eyes of my jurymen, but I affected myself, and I
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verily believe the opposing counsel. That, however,

lasted far a very short time. My very shrewd oppo-

nent saw what all too late I observed : that my little

verse was beautiful^ bnt had no application to the

facts of our case, for presently he said: "I am not

gifted with the power of drawing these beantiful

little pictures, and I cannot bring tears to both your

eyes and mine, gentlemen of the jury, and if the little

verse so beautifully recited by my opponent had any

application to this case, I should feel and know that

here would be the place for me to pause, but gentle-

men of the jury, let us see whether the little verse

applies. Did the deceased and this gay widow clmib

the hill thegither "? While I must say, in the light of

the evidence, that perhaps they did, I guess they did,

but, gentlemen of the jury, I doubt if they ''clamb"

it in the way you would want your daughter to climb

it, for as I take the testunony to read, the deceased

and this "Merry Widow," in climbing the hill only

touched the ''high places," and as far as having

*'monie a canty day" together, I guess they had that

all right. In fact, I am perfecth^ satisfied that they

had "monie a canty day thegither," but, gentlemen,

not the kind of a *' canty" time that you and your

families would desire your daughters to have in

climbing the hill of life."

Then all too late I saw that sometimes a little poem

can be recited with great effect, but alack and alas.



75

we must have the facts applicable thereto. And so

it is that I take the masterly citation made by the

opposing counsel and quoted from the lamented Haw-

ley, at page 142 of the appellant's brief, wherein the

applicant states as follows, inviting the court's at-

tention to the case of the Ophir Silver Mine Com-

pany vs. Carpenter, 4 Nevada, 534, from Judge

Hawley

:

''We concede for the present discussion (although

''it is a fact by no means beyond doubt), that the

"grantors of the defendants made claim to and in-

" tended to appropriate the full volume of wjater now

"claimed by them, long prior to the time when the

"plaintiff's grantors approi)riated what is claimed

"by it, and place our decision entirely upon the

"failure on the part of those from whom defendants

"derived their title to prosecute their claim to con-

" summation with that diligence which is necessary

"when it attemi:>ts to make the final act of appropria-

"tion relate to the time when the first step was taken

"or the first act done to make it. We propose to

"rely solely upon the imdisputed facts we have

"arrived at."

The court then states the facts that are undisputed

in the record in reviewing this evidence, including the

one that for a period of the next thirty months only

three months' work was done on the ditch ])y the
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grantors of the defendant in that case. The court

says

:

"Rose during this time may have dreamed of his

''canal completed; seen it in his mind's eye yielding

''him a great revenue; he may have indulged the

"hope of divine interposition in his favor, but this

'

' cannot be called a diligent prosecution of his enter-

" prise."

And now we ask the court to read in parallel col-

umns the dream on one side and the reality on the

other of the paraphrased lamented Hawley's opinion

taken from ax)pellant's brief at page 143

:

THE DREAM as par- THE FACTS as they

aphrased by counsel for appear from the record

appellant from the opin- in contradistinction to

ion of Judge Hawley and the dream as para-

attempted to be applied phrased:

in this case

:

''The Perseverance
"Mining Companv, from
"1901 until 1905, may
"have dreamed of its

"Alexander Tunnel com-
"pleted; seen, in its

"mind's eye, immense
"blocks of gold-bearing

"quartz therein, and may
"have seen in 1905 the

After seven j^ears of

steady work and the ex-

penditure of over one-

half a million of dollars,

this is what the Perse-

verance Mining Com-
pany in reality found m
1905 as the result of its

work and expenditure of

money, and in which no
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''liope indulged iu during
''the prosecution of its

''work in delving for the

"hidden treasure it be-

"lieved buried in the

"mountainside, fructified

"into a realization that

"would justify the Ijuild-

"ing of a mill and the di-
" verting of the waters of

"Lurvey Creek to fur-

"nish the power for its

" oyjeration—but this can-

"not be called a diligent

"prosecution of the

"means looking to the

"actual diversion and ap-
"propriation of those
"waters."

para])hrasing is neces-

sary. From 1901 to 1905,

they found the Alexan-
der Tunnel, consisting of

2,550 feet into the solid

rock of the mountain
completed ; they found
immense blocks of gold-

bearing quartz devel-

oped therein. That
which counsel so l^eauti-

fully paraphrased into

the following language

:

"And may have seen in
"1905, in its mind's eye,

"the hope indulged dur-
"ing the prosecution of
"its work in delving for
"hidden treasure it be-
"lieved buried in the
"mountainside, fructified

"into a realization that
"would justify the build-

"ing of a mill and the di-
" verting of the waters of
"Lurvey Creek to fur-

"nish power for its oper-
"ation." This para-
phrased hope the Perse-
verance Mining Co. found
fructified in every par-
ticular.

They found further, the dreamed-of mill com-

pleted, with everything in connection theremth which

can be used in the modern process of mining, includ-
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ing poAver compressors, tramways, trains of cars car-

rying hundreds of thousands of tons of ore from a

thoroughly opened mine to its completed mill in Sil-

ver Bow Basin. They found there flumes, ditches,

and all modern means of conveying water from its

source to its i3lant completed. They found a 100-

stamp mill at work by day and night, turning out

bars of gold, all of which the appellants cite as merely

a hope, but appellees and the Court found a reality.

In short, more, and yet again more than the appel-

lants even suggested in their paraphrase which they

make of the beautiful dream used b}^ Judge Hawley

in illustrating his opinion. In fact, a thoroughly

completed and equipped up to date mining plant,

and sturd}^ men at work in a thoroughl}^ developed

mine, supplying by day and night work for hundreds

of men upon almost a limitless bod}^ of ore, repre-

senting one of the greatest mining plants in the

United States ; and as against that they set the frac-

tion of an acre of placer ground of no proven value

and from which in two years they have admittedly

extracted less than $10.00! And the appellants ask

this court to defend them from the encroachments

of an overbearing corporation bent upon depriving

an "honest miner" *'of his right in the United States

to delve in the earth in search of its rich hidden treas-

ure.
'

' But they will find at the entrance of this prop-
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erty this notice, printed in such type that he ^vho runs

may read

:

''WITHIN LIES THE PROPERTY OF THE
PERSEVERANCE MINING COMPANY, FOR
THE DEFENSE OF WHICH IN ITS INTEG-
RITY, IF NECESSARY, MILLIONS WILL BE
SPENT, BUT FOR WHICH NOT ONE CENT
WILL BE PAID FOR TRIBUTE."

Respectfully submitted,

FRANK M. STONE,
Counsel for Appellee.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

C. M. Thorxdvke, ^NIat^d Axxette Gkeexig,

James W. Keley and Walter F. Swan,

Appellants,

vs. ) No. 1540

Tfie Alaska Pehseverance Mining Company,

(a Corporation),

Appellee.

PETITION FOR REHEARING.

To the Ilonnrable Judges of the Above Entitled Court:

Comes now the above named appellants and most respect-

fully petition the court tliat tlie opinion and judgment herein

may he set aside and a rehearing granted herein for the reason

of manifest error and mistake in considering tlic facts herein
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as the same appear to the appellant, and appellant most re-

spectfully in that behalf represents to this honorable court

that the finding and opinion of the court that,

"\Mhatever conflict there is in the evidence was resolved

against the plaintiffs by the judge in the court below, whose

findings are, in cases like the present, always to be taken as

presumptively correct, and unless an obvious error has inter-

vened in the application of the law, or some serious or important

mistake has been made in consideration of the evidence, the find-

ing should not be disturbed." * * * "go far from finding

any such mistake in the present case, we are of the opinion that

the evidence clearly justifies the findings made by the court

below," is not justified b}^ the evidence in the case by the reason

of the following facts that as appellant views and understands

the testimony and record, are undisputed therein- to-wit

:

First. There is no dispute in the record that at the time

of the posting of the Gilbert notice of intended appropriation

the same was posted on one branch of Lurvey Creek known as

the main Lurvey Creek and not upon the other branch of the

creek known as the North fork of the Lurvey Creek, that flowed

into the main Lurvey below the point of posting. (Appellant's

Exhibit No. 1. Appellant's Brief, page 8.)

Second. That there is no dispute that at the time of such

posting no diversion of the waters of cither of said creeks was

made or attempted to be made beyond what was already flowing

in the ditches and flumes. (Record, page 484. Appellant's

Brief, page 62.)
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Third. There ip no question that at the time of the posting

of the notice, the only waters from the North fork of the Lur-

vey Creek reaching the ditch that made the diversion, were

through a flume carrying probably fifteen or twenty inches

of water, which flume was carried away in 1901 or 1900. (Rec-

ord, page 490. Appellant's Brief, page 64.)

.Fourth. That thereafter no attempt was made to divert

the waters of the North fork until the defendant constructed

its new flume after the p]aintiff''s diversion and use.

Fifth. That there is no dispute that any diversion of tlie

waters of the main Lurvey Creek was made by the appellees

from the time of the posting of the notice, increasing the diver-

sion that was flowing in the old ditch at the time of tlie posting

of the notice.

Sixth. That there is no dispute in the evidence that the full

volume of that diversion never exceeded two hundred (200)

inches until the new diversion made by the defendant after

plaintiff"'s diversion and use, and that such volume of water

was the full capacity of appellees ditch from the main Lurvey

carrying the first diversion.

Seventh. That in this particular, the findings of the lower

court, while being to the contrary, and adopted by this honor-

able court in its decision, are not borne out by the record and

arc contrary to the evidence and without evidence to support

them.

That appellants urge that these facts so established bv the

record should change the opinion of this honorable court as
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to the rights of the appellants, because they believe the law

to be established and settled, that irrespective of miner's rule

or statute, that the intended appropriation of waters under

the West Coast Doctrine does not become an appropriation

until there has been an actual diversion, and appropriation

is not accomplished by the simple posting of a notice not fol-

lowed by a diversion within reasonable time after such postiijg.

That the right to relate back to such a notice is lost as

against the subsequent appropriator, if the work of diversion

is not promptly commenced and diligently prosecuted to com-

pletion after the posting of the notice.

That if such be the law, the appellants are entitled to all of

the waters in the North fork of the Lurvcy Creek in the first

instance and in the second instance all the waters of both creeks

not diverted by the defendant prior to their diversion.

The appellants further respectfully represent that it was

manifest error in the lower court in finding that the appellants

had not acted in good faith after refusing to permit the ap-

pellants, when their good faith was challenged, to show other

uses intended of the water at the time of their appropriation of

such waters (Record, pp. 288, 229, 274 to 285, inclusive. Ap-

pellant's Brief, p. 193) ; and that if this cause was to turn in

this honorable court upon that question of good faith, that

the same should be reversed and remanded for a new trial by

reason of such error of this trial court, by reason of all of

which the appellants respectfully ask a rehearing herein and

that they be permitted to make a rc-argument herein and to
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file further briefs herein.

Respectfully submitted,

LORENZO S. B. SA^VYER,

of Counsel. G. C. ISRAEL,

Solicitor and Counsel for Appellants.

I hereby certify that in my judgment that the above peti-

tion for rehearing is well founded, and I further certify thajk

it is not interposed for delay.

G. C. ISRAEL,

Solicitor and Counsel for Appellant.
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WILLIAM D. FENTON and BEX C. DEY,

Fenton Building, Portland, Oregon, Attor-

neys for Plaintiff in Error.

HENEY E. McGINX, Oregonian Building,

Portland Oregon, Attorney for Defendant

in Error.

Original Citation on Writ of Error.

United States of America,

District of Oregon,—ss.

To Andrew Carlson and Henry E. McGinn, Ms At-

torney, Greeting

:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirt}^ days from the date hereof,

pursuant to a writ of error filed in the clerk's of&ce

of the Circuit Court of the United States for the

District of Oregon, wherein the San Francisco and

Portland Steamship Company, a corporation, is

plaintiff in error and }^ou are defendant in error, to

show cause, if any there be, why the judgment in

the said writ of error mentioned should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.



2 The San Francisco and Portland S. S. Co.

Given irnder my hand, at Portland, in said Dis-

trict, this November 5, 1907.

CHAS. E. WOLVERTON,
Judge.

State and District of Oregon,

Multnomah County,—ss.

Due service of the within citation is hereby ad-

mitted and accepted this 5th day of November, 1907,

within said District and county, and admitted to

have been made upon me and upon j^laintiff.

HENRY E. McGinn,

Attorney for Plaintiff Andrew Carlson.

[Endorsed] : No. . U. S. Circuit Court,

District of Oregon. Andrew Carlson, vs. San Fran-

cisco and Portland Steamship Company. Citation

on Writ of Error. Filed November 5, 1907. J. A.

Sladen, Clerk. By G. H. Marsh, Deputy Clerk.

In tlie United States Circuit Court of Appeals for

the Ninth Circuit.

No. .

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Plaintiff in Error,

vs.

ANDREW CARLSON,
Defendant in Error.
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Writ of Error (Original).

The United States of America—ss.

The President of the United States of America, To

the Judges of the Circuit Court of the United

States for the District of Oregon, Greeting

:

Because in the records and proceedings, as also

in the rendition of the judgment of a plea which is

in the Circuit Court before the Honorable Charles

E. Wolverton, one of you, between Andrew Carlson,

plaintiff and defendant in error, in San Francisco

and Portland Steamship Company, a corporation, de-

fendant and plaintiff in error, a manifest error hath

happened to the great damage of the said plaintiff

in error, as by complaint doth appear ; and we, being

willing that error, if any hath been, should be duly

corrected, and full and speedy justice done to the

parties aforesaid, and in this behalf, do command

you, if judgment be therein given, that then, under

your seal, distinctly and openly, you send the record

and proceedings aforesaid, with all things concern-

ing the same to the United States Circuit Court of

Appeals for the Ninth Circuit, together with this

writ, so that you have the same at San Francisco,

California, within thirty days from the date hereof,

in the said Circuit Court of Appeals to be then and

there held ; that the record and proceedings aforesaid
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being then and there inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error, what of right and ac-

cording to the laws and customs of the United States

of America should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this November 5, 1907.

[Seal] J. A. SLADEN,

Clerk of the Circuit Court of the United States for

the District of Oregon.

[Endorsed] : In the U. S. Circuit Court of Ap-

peals for the Ninth Circuit. San Francisco and

Port and Steamshi]3 Company, Plaintiff in Error vs.

Andrew Carlson, Defendant in Error. Writ of Er-

ror. Filed November 5, 1907. J. A. Sladen, Clerk.

United States Circuit Court, District of Oregon.

By G. H. Marsh, Deputy Clerk.

In the Circuit Court of the United States for the

District of Oregon.

October Term, 1906.

Be it remembered, that on the 11th day of Decem-

ber, 1906, there was duly filed in the Circuit Court of

the United States for the District of Oregon, a com-

plaint, in words and figures as follows, to wit

:



vs. Andrew Carlson.

In the Circuit Court of the United States within and

for the District of Oregon.

ANDEEW CARLSON,

Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Complaint.

Plaintiff for cause of action against tlie defendant

alleges

:

I.

That the plaintiff during aU the times hereinafter

mentioned was and is a citizen of the United States

and of the State of Oregon, and that during all the

times hereinafter mentioned the plaintiff was and

now is a resident of said State of Oregon.

IL

That the defendant during all the times herein-

after mentioned was and is a corporation incorpo-

rated under the law^s of the State of California, hav-

ing its main office and principal place of business at

the city of San Francisco in said State of California,

and said defendant was and is a citizen of said State

of California and is doing the business of a common
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carrier between said States of California and Ore-

gon.

III.

That on the 26th day of September, 1905, and for

some time prior thereto, the defendant was the owner

of, and was engaged in navigating a steamer known

as the "Saint Paul" between the city of San Fran-

cisco in the State of California and the city of Port-

land in the State of Oregon.

IV.

That on the said 26th day of September, 1905, said

steamer *' Saint Paul" was at the Ainsworth Dock

in the city of Portland, Oregon, engaged in unload-

ing freight, and plaintiff was in the service of the

defendant on board said steamer "Saint Paul," en-

gaged in the work of assisting to unload said steamer

"Saint Paul."
V.

That freight was removed from the hold of said

steamer "Saint Paul" to the deck of said steamer

by means of two elevators. That each of said ele-

vators was about three feet wide, and six feet long;

and said elevators were moved up and down by

means of wire cables, which cables were attached

to a beam, the beam being about twenty feet above

the bottom of the hold of said ship, and about eight

feet above the deck of said ship. The cables so at-

tached as aforesaid, passed doT\Ti on either side of
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said elevators to the bottom thereof and immediately

under said elevators, and were then passed up again

on the other side, of the elevator, so as to be between

both elevators. The cable then went over a pulley

and was passed over to a drum where it was wound

up, and the elevators were made to work so that as

the cable of one elevator was wound around the drum

and such elevator hoisted, the other cable would un-

wind and lower the opposite elevator. Now the

beam to which the cables were attached had a flange

which when the elevators went up to the beam, caused

said elevators to be caught in the flange so that they

would not work, the cables would unwind but the

elevator being suspended from the flange would not

move. To remedy this defect the defendant com-

pany caused safety blocks, with rubber underneath,

to be attached to the beam, said safety blocks were

about eight inches below the beam, so that the ele-

vator could never become jammed in the beamV On

the occasion of the last trip of the said ''Saint Paul"

the safety blocks of the starboard side of the ship

became detached from the beam, in some manner

unknown to the plaintiff, but which fact was known

to the defendant, or by the exercise of ordinary care

on their part could have been known to the defend-

ant.

That on the 26th day of September, 1905, the star-

board elevator became caught in the flange of the
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beam and remained stationary, tlie other elevator

was raised to the top, but this fact of the other ele-

vator being raised was imkno^^oi to the plaintiff at

the time of his injury hereinafter complained of;

the cable as it unwound failed to lower the elevator

caught in the flange, when as plaintiff at the instance

of his foreman, undertook to load the starboard ele-

vator, plaintiff being on the said starboard elevator,

said starboard elevator fell from the beam to the

hold of the ship with plaintiff in said elevator. The

fall greatly shocked the plaintiff's nervous system

and broke his ankle and has made him permanently

a cripple, so that he can no longer follow his busi-

ness of longshoreman nor any business which re-

quires him to stand on his feet for any length of

time, the plaintiff must ever continue so.

VI.

That plaintiff has not worked since said 26th day

of September, 1905, nor can he ever work again.

That plaintiff was in the receipt of wages of about

the sum of sixty-five dollars per month at the time

of his injury, which has been lost to him; that he

has suffered greatly in mind and body as a result of

said fall ; that he is permanently disabled to his dam-

age in the sum of fifteen thousand dollars.



vs. Andrew Carlson. 9

Wherefore, plaintiff prays judgment against the

defendant for the sum of fifteen thousand dollars

and the costs and disbursements of this action.

HENRY E. McGinn,

Attorney for Plaintiff.

State of Oregon,

County of Multnomah,—ss.

United States of America,

District of Oregon,—ss.

I, Andrew Carlson, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action; and that the foregoing complaint is true as

I veril}^ believe.

ANDREW CARLSON.

Subscribed and sworn to before me this lltli day

of December, 1906.

[Notarial Seal] E. MAY,
Notary Public for State of Oregon.

Filed December 11, 1906. J. A. Sladen, Clerk

U. S. Circuit Court for the District of Oregon.
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And afterwards, to wit, on the lltli day of December,

1906, there was issued out of said court a sum-

mons, in words and figures, as follows, to wit

:

Summons.

RETURN OF CIVIL PROCESS.

United States of America,

District of Oregon,—ss.

I hereby certify that on the 11th day of December,

1906, at Portland, Multnomah County, in said Dis-

trict, I duly served the within sunnnons upon the

therein named San Francisco and Portland Steam-

ship Company, a corporation, by delivering to Jas.

H. Dewson, as agent of said corporation personally,

a true copy of said siunmons duly certified to by

J . A. Sladen, Clerk Circuit Court, together with a

copy of the complaint in the within-entitled action

duly certified to by Henry E. McGinn, attorney for

plaintiff.

CHAS. J. REED,
United States Marshal.

By W. B. Griffith,

Deputy.
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In the Circuit Court of the United States for the

District of Oregon.

No. 3108.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

The President of the United States to the San Fran-

cisco and Portland Steamship Company, a Cor-

poration, the Above-named Defendant, Greeting

:

You are hereby commanded to be and appear in the

above-entitled Court, holden at the city of Portland,

in said District, and answer the complaint filed

against you in the above-entitled action, within ten

days from the date of the ser\ice of this siunmons

upon you, if served within the county of Multnomah,

in said District, or if served within any other county

of said District then within thirty days from the date

of such service upon you ; and if you fail so to appear

and answer, for want thereof, the plaintiff will take

judgment against you for the sum of fifteen thousand

dollars, and the costs and disbursements of this ac-

tion.
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And this is to command you, the marshal of said

district, or your deputy, to make due service and

return of this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, and the

seal of said Circuit Court, affixed at Portland, in

said District, this 11th day of December, 1906.

[Seal] J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy.

[Endorsed] : No. 3108. In the Circuit Court of

the United States, for the District of Oregon. An-

drew Carlson, vs. San Francisco and Portland

Steamship Company. Summons. Returned and

filed Dec. 11, 1906. J. A. Sladen, Clerk. By

, Deputy Clerk.

And afterwards, to wit, on Thursday, the 20th day

of December, 1906, the same being the 49th ju-

dicial day of the regular October tenn of said

Court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:
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In the Circuit Court of the United States for the

District of Oregon.

No. 3108.

December 20, 1906.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-
SHIP CO.

Order Allowing Defendant to Answer, etc.

Now, at tliis day, on motion of Mr. A. M. Dibble,

counsel for the above-named defendant, it is ordered

that said defendant be, and it is hereby, allowed ten

days from this date in which to answer, move, or

plead herein.

And afterwards, to wit, on Saturda}^, the 19th day

of January, 1907, the same being the 74th judi-

cial day of the regular October term of said

Court—Present, the Honorable CHARLES E.

WOLVERTON, United States District Judge

presiding—the following proceedings were had

in said cause, to wit:
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In the Circuit Court of the United States for the

District of Oregon.

No. 3108.

January 19, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP CO.

Order Allowing Defendant to Answer.

Now, at this day, on motion of Mr. W. D. Fenton,

of counsel for the above-named defendant, it is or-

dered that said defendant be, and it is hereby, al-

lowed until, and including, the 31st day of January,

1907 in which to file its answer herein.

And afterwards to wit, on the 31st day of Janaury,

1907, there was duly filed in said court, an an-

swer, in words and figures as follows, to wit

:

In the Circuit Court of the United States for the

District of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.
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Answer.

Comes now the defendant and for its answer to

plaintiff's complaint herein,

Admits the allegations contained in paragraph 1

of said complaint.

Admits the allegations contained in paragraph 2

of said complaint.

Admits the allegations contained in paragraph 3

of said complaint.

Admits the allegations contained in paragraph 4

of said complaint.

Denies each and every allegation contained in par-

agraph 5 of said complaint, except that defendant ad-

mits that freight was removed from the hold of said

steamer ''Saint Paul," to the deck of said steamer

by means of two elevators. That each of said ele-

vators was about three feet wide, and six feet long

;

and said elevators were moved up and down by means

of wire cables, which cables were attached to a beam,

the beam being about twenty feet above the bottom

of the hold of said ship, and about eight feet above

the deck of said sliip. The cables so attached as

aforesaid, passed down on either side of said eleva-

tors, to the bottom thereof and immediately under

said elevators and were then passed up again on the

other side of the elevator, so as to be between both

elevators. The cable then went over a pulley and
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was passed over to a drum where it was wound up,

and the elevators were made to work so that as the

cable of one elevator was wound around the driun

and such elevator hoisted, the other cable would un-

wind and lower the opposite elevator.

And admits that on said 26th day of Sej^tember,

1905, plaintiff while in the employ of the defend-

ant, was injured.

Denies each and every allegation contained in para-

graph 6 of said complaint.

And defendant for a first further and separate an-

swer and defense alleges the following facts, to wit:

I.

That on the 26th day of September, 1905, the

plaintiff was in the employ of the defendant as a

winchman, engaged in operating one of the winches

on board the defendant's steamer "Saint Paul."

That on said date while said steamer was being un-

loaded, plaintiff so carelessly and negligently oper-

ated said winch that the starboard elevator, which

was run and elevated by means of said winch then

being operated by the plaintiff, upon being raised

became caught and jammed in the flange of the beam

to which was attached the cables connecting with

said winch and so negligently and carelessly oper-

ated said winch and steam therewith, as that said

port elevator came to the deck while said starboard
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elevator was so caught; that thereupon plaintiff in

attempting to jar loose the said elevator carelessly

and negligently stepped into the said elevator while

the same was so raised and caught and said port ele-

vator raised, notwithstanding he was cautioned not to

do so by the foreman under w^hom he was working at

said time, so that when said elevator became loose, the

same fell from said beam down into the hold of said

steamer, with the plaintiff in said elevator, and the

plaintiff was then and there injured. That the in-

juries so suffered by plaintiff were caused solely by

his own negligence and want of care, and without

any negligence on the part of this defendant.

And defendant for a second further and separate

answer and defense, alleges the following facts,

to wit:

I.

That on the 26th day of September, 1905, the plain-

tiff was in the employ of defendant as a winchman

engaged in operating one of the winches on board

of defendant's steamer "Saint Paul"; that said

winch then being operated by plaintiif , controlled two

elevators by means of cables attached to a beam about

eight feet above the deck of said steamer, and said

elevators were so arranged that as one elevator was

being hoisted from the hold the other was be-

ing lowered into the hold ; that on said date, with-

out negligence on the part of this defendant, the star-
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board elevator then being operated by plaintiff as

aforesaid, became caught in the flange of said beam,

and while the same was so caught as aforesaid, and

while plaintiffwas in said starboard elevator attempt-

ing to loosen the same, one of plaintiff's coservants

whose name is unknown to this defendant, carelessly

and negligently, without warning, raised the port ele-

vator so that when the said starboard elevator was

loosened it was permitted by reason of said negligence

of plaintiff's coservant in raising said port elevator,

to drop into the hold of said steamer with plaintiff

in said elevator, and plaintiff then and there received

the injuries complained of in the complaint, if any.

That said injuries so received and suffered by plain-

tiff were caused by the negligence of plaintiff's coem-

ployee, and without negligence on the part of this

defendant.

And defendant for a third separate further answer

and defense, alleges the following facts, to wit

:

I.

That on the 26th day of September, 1905, and

for a long time prior thereto, the plaintiff was in

the employ of defendant as an experienced winch-

man, and on said date was engaged in operating

one of the winches on board the defendant's steamer

"Saint Paul." That at the time and place when

and where plaintiff was injured, plaintiff then and

there and for a long time prior thereto, had full
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knowledge of and was familiar with the structure

and condition of the elevators used in unloading and

loading said steamer, which were controlled by the

winch then being operated by plaintiff, and had full

knowledge of and was familiar with the hoisting gear

by means of which said elevators were raised and

lowered, and of the manner in which the same w^ere

operated, and of all things connected therewith ; that

on said 26th day of September, 1905, in some man-

ner, without negligence on the part of this defend-

ant, the starboard elevator became caught in the

flange of the beam described in the plaintiff's com-

plaint, and thereupon plaintiff attempted to loosen

the same by jarring it, and stepped into said star-

board elevator; that plaintiff then and there had

full knowledge of the position of said starboard and

port elevators, and well knew and fully understood

that said starboard elevator, when loosened, might

drop and fall into the hold of said steamer, and well

knew and fully understood the hazards and risks, if

any, of attempting to jar loose said elevator while

standing therein, while it was so raised and caught.

That notwithstanding such knowledge and appreci-

ation on the part of plaintiff, and in spite of warning

received by him, not to do so, plaintiff stepped into

said elevator while it was so caught and raised, and

luidertook to jar the same loose, without any remon-

strance or complaint whatever to defendant that
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said work was dangerous or that said apparatus was

defective, and plaintiff then and tliere and thereby,

and by reason of the premises aforesaid, assumed

whatever risks of injury and danger to him, if any

there was, on account of attempting to do said work

as aforesaid, and the said risks of injury and dan-

ger to plaintiff, if any on account thereof, was pat-

ent and obvious and discoverable by the exercise of

ordinary care, and was well-known to plaintiff and

appreciated by him.

Wherefore defendant demands judgment for its

costs and disbursements herein.

E. A. LEITER,

WM. D. FENTON,
Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

I, Jas. H. Dewson, being first duly sworn, depose

and say that I am the agent in Oregon for the de-

fendant in the above-entitled action; and that the

foregoing answer is true as I verily believe.

JAS. H. DEWSON.

Subscribed and sworn to before me this 31st day

of January, 1907.

[Seal] R. A. LEITER,

Notary Public for the State of Oregon.
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District of Oregon,

County of Multnomah,—ss.

Due service of the within answer is hereby ac-

cepted in Multnomah County, Oregon, this 31st day

of January, 1907, by receiving a copy thereof, duly

certified to as such by R. A. Leiter attorney for de-

fendant.

HENRY E. McGinn,

Attorney for Plaintiff.

Filed January 31, 1907. J. A. Sladen, Clerk U. S.

Circuit Court, for the District of Oregon.

And afterwards, to wit, on the 5th day of February,

1907, there was duly filed in said court, a reply,

in words and figures as follows, to wit

:

In tlie Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Reply of Plaintiff.

Comes now the plaintiff, Andrew Carlson, and re-

plying to the new matter found in defendant's an-

swer, says

:
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I.

Denies each and every allegation found in para-

graph one of defendant's first further and separate

answer and defense, and the plaintiff says that the

facts are as he has alleged them to be in his complaint

and they are not otherwise.

And plaintiff further replying to the new matter

found in the second further and separate answer and

defense of the defendant herein, and says

:

I.

Denies each and every allegation found in para-

graph one of said second further and separate an-

swer and defense of the defendant herein, and says

:

I.

Denies each and every allegation found in para-

graph one of said second further and separate an-

swer and defense, and the plaintiff says that the facts

are as he has alleged them in his complaint and they

are not otherwise.

And the plaintiff further replying to the new mat-

ter found in the answer of the defendant herein says

:

I.

Denies each and every allegation contained in para-

graph one of the third further and separate answer

and defense of the defendant's answer filed herein,

and the plaintiff says that the facts are as he has



vs. Andre IV Carlson. 23

alleged them in his complaint and they are not other-

wise.

Wherefore, plaintiff prays for judgment as in his

complaint.

HENRY E. McGinn,

Attorney for Plaintiff.

District of Oregon,

County of Multnomah,—ss.

I, Andrew Carlson, being first duly sworn, depose

and say that I am the plaintiff in the above-entitled

action ; and that the foregoing reply is true as I ver-

ily believe.

ANDREW CARLSON.

Subscribed and sworn to before me this 5th day of

February, 1907.

[Seal] E.MAY,

Notary Public for State, of Oregon.

District of Oregon,

County of Multnomah,—ss.

Due service of the within reply is hereby accepted

in Multnomah County, Oregon, this 5th day of Febru-

ar}^, 1907, by receiving a copy thereof, duly certified

to as such by Henry E. McGinn, attorney for plain-

tiff.

R. A. LEITER,

Attorney for Defendant.

Filed February 5, 1907. J. A. Sladen, Clerk U. S.

Circuit Court for the District of Oregon.
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And afterwards, to wit, on Tuesday, the 14th day of

May, 1907, the same being the 32d judicial day

of the regular April Term of said Court—Pres-

ent, The Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—

the following proceedings were had in said

cause, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

May 14, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY.

Order Setting Cause for Trial.

Now, at this day, comes the plaintiff by Mr. Henry

E. McGinn, of counsel, and the defendant by Mr. W.

D. Penton, of counsel, whereupon, on motion of said

plaintiff, it is ordered that the trial of this cause be,

and the same is hereby, set for Thursday, June 13,

1907.
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And afterwards, to wit, on Thursday, the 13th day of

June, 1907, being the 57th judicial day of the

regular April Term of said Court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 13, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
CO.

Order Continuing Trial.

Now, at this day, comes the above-named plaintiff

by Mr. H. E. McGinn, of counsel, and the defendant

by Mr. W. D. Fenton, of counsel, and this being the

day set for the trial of this cause, on motion of said

plaintiff, it is ordered that the trial of this cause be,

and the same is hereby continued until 10 o'clock A.

M. of Monday, June 17, 1907.
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And afterwards, to wit, on Tuesday, the 18th day of

June, 1907, the same being the 61st judicial day

of the regular April Term of said Court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge Presiding

—

the following proceedings were had in said cause,

to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 18, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY.

Trial, June 18, 1907.

This being the day set for the trial of this cause,

now comes the above-named plaintiff in his own

proper person and by Mr. Henry E. McGrinn, of coun-

sel, and the defendant herein by Mr. W. D. Fenton,

of counsel, and thereupon, comes the following-named

jurors to try the issues joined, to wit: Thomas Noot,

R. J. Hemphill, C. T. Nail, Dorr H. James, Jackson

Wright, George Lazelle, J. M. Ritchey, Zack Cam-



vs. Andrew Carlson. 27

eron, E. J. Carr, Charles Spangler, B. M. Brown, and

George McLaughlin, twelve good and lawful men of

the district, who being accepted by both parties, duly

impaneled and sworn, proceed to hear the evidence

adduced, and, thereupon, the following witnesses

were examined on behalf of the plaintiff, to wit : An-

drew Carlson, Solomon Peppine, Charles Gardner

and W. D. Burke and the following witness on be-

half of the defendant, to wit: E. W. Mason, Peter

Smith and John Peterson, and the hour of adjourn-

ment having arrived the further hearing of this cause

is continued until 10 o'clock A. M. of Wednesday,

June 19, 1907.

And afterwards, to wit, on Wednesday, the 19th day

of June, 1907, the same being the 62d judicial

day of the regular April Term of said Court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit

:
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In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 19, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
CO.

Trial (Resumed)—June 19, 1907 (Order Allowing

Defendant to Amend Answer) .

Now, at this day, comes the parties hereto, by

their counsel as of yesterday, and the jury impaneled

herein being present and answering to their names,

the trial of this cause is resumed, and, thereupon,

said defendant moves the Court for leave to amend

its answer herein by intervention, and, after argu-

ment by counsel, it is ordered that said motion be,

and the same is hereby, allowed, the said plaintiff ex-

cepting to the same, and said exception being allowed

by the Court.

And the jury herem having heard the evidence ad-

duced, the arguments of counsel, and the charge of

the Court, retire from the courtroom under charge of

proper sworn officers to consider of their verdict, and

after being out a short time, return into court the fol-
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lowing verdict, to wit: "We the jury in the above-

entitled court and cause find for the plaintiff and

assess his damages at the sum of $3,000.00, three

thousand dollars, Geo. McLaughlin, Foreman of the

Jury," which verdict is received by the Court and

ordered to be filed.

And afterwards, to wit, on the 19th day of June,

1907, there was duly filed in said court, a verdict,

in words and figures as follows, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY (a Corporation),

Defendant.

Verdict.

We, the jury in the above-entitled court and cause,

find for the plaintiff and assess his damage at the

sum of $3,000.00—three thousand dollars.

GEO. McLaughlin,

Foreman of the Jury.

Filed June 19, 1907. J. A. Sladen, Clerk U. S.

Circuit Court for the District of Oregon.
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And afterwards, to wit, on Thursday, the 20th day of

June, 1907, the same being the 63d judicial day

of the regular April Term of said Court—Pres-

ent, the Honorable CHARLES E. WOLVER-
TON, United States District Judge presiding

—

the following proceedings were had in said cause,

to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

June 20, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
CO.

Order Allowing Defendant to File Motion for New

Trial, etc.

Now, at this day, on motion of Mr. Ben C. Dey, of

counsel for the defendant herein, it is ordered that

said defendant be, and it is hereby, allowed thirty

days from this date in which to file a motion for a

new trial herein, and to submit a proposed bill of ex-

ceptions.
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And afterwards, to wit, on Saturday, the 13tli day

of July, 1907, the same being the 82d judicial day

of the regular April tenn of said court—Present,

the Honorable CHARLES E. WOLVERTON,
United States District Judge presiding—the fol-

lowing proceedings were had in said cause, to

WT-t:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

July 13, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY.

Order Extending Time to File Motion for a New

Trial, etc.

Now, at this day, conies the defendant in the above-

entitled cause by Mr. Ben C. Dey, of counsel, where-

upon, on motion of said defendant, it is ordered, that

said defendant be, and it is hereby allowed thirty

days' additional time in which to file a motion for a

new trial herein and to prepare and submit its pro-

posed bill of exceptions in this cause. And it is fur-
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ther ordered that if said motion for a new trial be

not determined during the present April term of this

court that said motion be continued for hearing and

determination until the October, 1907, term of said

Court.

And afterwards, to wit, on the 10th day of August,

1907, there was duly filed in said court, a motion

for a new trial, in words and figures as follows,

to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP

COMPANY (a Corporation),

Defendant.

Motion for a New Trial.

Comes now the defendant above named and moves

the Court to set aside the verdict herein heretofore

returned in said cause and award defendant a new

trial for the following causes materially affecting the

substantial rights of said defendant, to wit:

L

Error in law occurring at the trial in this that the

Court erred in overruling the motion of defendant
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for a judgment of nonsuit made at the close of all

the evidence offered or admitted upon behalf of

plaintiff upon the ground that plaintiff failed to

prove a cause sufficient to be submitted to the jury,

and upon the further ground that the proofs show

that the accident was caused by the plaintiff's own

carelessness, and upon the further ground that the

negligence, if any, was that of the plaintiff's fellow-

servant.

n.

Error in law occuring at the trial and excepted

to by the defendant in this that the Court erred in

refusing to direct a verdict for defendant as re-

quested by defendant at the close of all the evidence

in the case upon the ground that plaintiff had not

proven a cause sufficient to be submitted to the jury

in this that the proofs show no negligence of the de-

fendant, and upon the further ground that it affirma-

tively appears that the proximate cause of the ac-

cident was the plaintiff's own act in trying to jar

loose the elevator with knowledge that it was in the

condition in which it then was, and upon the further

ground that if there was any negligence in moving

the other elevator up while that was stuck it was the

negligence of plaintiff or that of his fellow-servant,

and that if there was any negligence in the case other

than the contributory negligence of plaintiff,

it was that of a coservant of plaintiff.
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in.

Error in law occurring at the trial and duly ex-

cepted to by the defendant in refusing to give each or

either of the instructions requested by the defendant,

numbered I, II, HI, Vsf, V, VI, VII, VIII, IX, X,

XI, Xn, XIII, XIV, XV as shown by the bill of ex-

ceptions herein.

BEN C. DEY,

WM. D. FENTON,

Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

Due service of the within motion is hereby accept-

ed in Multnomah County, Oregon, this 10th day of

August, 1907, by receiving a copy thereof duly cer-

tified to as such by Ben C. Dey, of attorneys for

defendant.

HENRY E. McOINN,

Attorney for Plaintiff.

Filed August 10, 1907. J. A. Sladen, Clerk U. S.

Circuit Court for the District of Oregon.
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And afterwards, to wit, on the 16tli day of August,

1907, there was duly filed in said court, a bill

of exceptions, in words and figures as follows,

to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP

COMPANY (a Corporation),

Defendant.

Bill of Exceptions.

Be it remembered that on this 18th day of June,

1907, this cause came on for hearing before Hon.

Charles E. Wolverton, Judge, and a jury duly im-

paneled and sworn, plaintiff appearing by his attor-

ney, Henry E. McGinn, and the defendant aj)pear-

ing by its attorneys, Ben C. Dey, and Wm. D. Fenton.

Whereupon, plaintiff, to support the issues in liis

behalf, being first duly sworn, testified as follows:

Direct Examination.

(By Mr. McOINN.)

Q. What is your name?

A. Andrew Carlson.
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(Testimony of Andrew Carlson.)

Q. Speak out loud now. Where do you live ?

A. I live on tlie Mt. Scott car line, now, at Laurel-

wood.

Q, Talk out louder than that; throw your voic

out.

A. Out at Laurelwood, two blocks from the Mt.

Scott car line, at Laurelwood.

Q. You will have to talk louder than that, if you

want to be heard. Throw your voice out.

A. Two blocks from the car line on the Laurel-

wood—I mean at Laurelwood.

Q. How long have you lived there ?

A. About a year.

Q. How long have you lived in Portland"?

A. About 18 years, a little over.

Q. How many years f

A. A little over eighteen years.

Q. And what is your business?

A. Longshoreman.

Q. And what has been your business since you

have been in Portland?

A. I have been working on saA^mills before.

Q. Where were you engaged in the month of

September, of the year 1905?

A. Longshoreman.

Q. What? A. Longshoreman.
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(Testimony of Andrew Carlson.)

Q. And where were you working then?

A. On the steamer St. Paul.

Q. And where were you working?

A. On the steamer ''St. Paul."

Q. And what were you doing there?

A. Well, working as longshoreman.

Q. What were your duties? Just explain; tell

the Court and jurymen.

A. Yes, sir.

Q. What were you doing there?

A. Well, I was supposed to load trucks there. I

was loading trucks there.

Q. What were you doing?

A. Loading trucks.

Q. For what?

A. For the steamship company.

Q. And what particular work were you doing at

that time?

A. Well, I was sent to the drive the winch at that

time.

Q. How long had you had the winch?

A. At that time?

Q. Yes ? A. About four hours and a half.

Q. Were you the regular winchman there?

A. No, sir.

Q. Who placed you to work there as winchman?

A. The boss.
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(Testimony of Andrew Carlson.)

Q. Who was he? A. The head foreman.

Q. Well, what is his name ? A. Peter Smith.

Q. Have you anj^hing to show, was there an ele-

vator on said steamer "St. Paul"? A. Yes, sir.

Q. Well, what was the purpose of that elevator;

what did you use that elevator for?

A. To get the freight up out of the hold of the

ship.

Q. Where did you get the freight from?

A. From the bottom of the ship, down the lower

hold.

Q. What did you do with it ?

A. Take it up on the upper deck and get it out

on the dock.

Q. Have you anything to show the kind of an ele-

vator that was used on the '

' St. Paul" ? A. Yes.

Q. Well, just get it and show it to the jury, and

explain the workings of it.

Q. Turn it so the jury can see it.

A. The elevator, when it is supposed to be work-

ing, one is supposed to be up and one down, and this

one stuck
;
you see those blocks there (indicating)

;

they are away here ; that is the reason—they are not

there and that is the reason the elevator got caught

there on the beam. '

Mr. FENTON.—The witness points to these—
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(Testimony of Andrew Carlson.)

A. Yes? TMs is supposed to be the beam, and

those blocks there, you see.

Q. Now, did the other elevator have the same sort

of blocks that the port elevator had, the port side

elevator? A. The starboard

—

Q. The starboard?

A. Was supposed to have, but it was not there.

Q. Well, do you know when they came off?

A. No.

Q. Had they been there ?

A. I think they had been there, but they was not

there at that time.

Q. They were not there at that time?

A. If they had been there it would not have got

caught there.

Q. Now, just show how that happened?

A. You see this one can't get up, that keeps that

from getting too high, when they get close to that

block. You see that is wide; supposed to be wide;

that is all slack underneath there; and that is sup-

posed to be the deck of the ship; and then we was

working here, and this elevator was caught, and the

foreman, he rolled a keg of lead on this one here, and

I didn't see that that one was up, I didn't see that,

and he told me to take hold of the other end of the

keg, and there was no chance for me but to get in on
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(Testimony of Andrew Carlson.)

the other end, then we picked it up like that (witness

illustrating) two or three times, and then it fell all

of a sudden, all at once.

Q. Now, if that had been in perfect order how

would it have worked?

A. There would have been four or five inches of

drop if this had been down.

Q. How far was the drop?

A. About twelve feet, I guess.

Q. About how many?

A. About twelve; I could not exactly say. Now,

you see if this one had been what it should have been

down there, why this would only have been about

three or four inches slack; that is all (witness il-

lustrating with model).

Mr. FENTON.—That is, if this elevator had been

down at the bottom it would have had only about

four inches slack?

A. That is all. (Witness working with model.)

See ? Now, you see, that is the way it is supposed to

work; one comes up and one goes down. These

blocks was out of the way, and then the elevator got

up a little too high and lipped onto the beam there,

Mr. FENTON.—Lipped onto the beam?

A. Yes, sir.
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Mr. FENTON.—This is the beam here (indica-

ting) ? A. No, sir.

Mr. FENTON.—You don't object to my finding

about this ?

Mr. McGINN.—Oh no, certainly not.

WITNESS.—Do you all see this? (To the jur-

ors.)

JURORS.—Yes.

Q. Who made this?

A. A longshoreman helped me make it. Well, I

was down there.

Q. Well, just state who made it ?

A. A longshoreman helped me to make it.

Whereupon counsel for plaintiff offered said model

in evidence which was received without objection

marked Plaintiff's Exhibit "A." Which model it is

agreed may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit as Exhibit

"A" of this bill of exceptions, and such bill of ex-

ceptions read in connection therewith.

Whereupon said witness was further interrogated

and testified as follows:

The COURT.—I wish you would let me see that.

How did this get caught now?
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A, It got up too high and caught on the beam.

It never would have been up there if them safety

blocks had been there like they are on this side.

You see that can't get u]3 there. Do you want to

see the other one now'?

The COURT.—That is all right.

Q. Now, what day did this accident happen?

A. The 26th day of September, 1905.

Q. How did it happen?

A. Well, on account of the elevator getting up

too high, and I went over there with the keg of lead

with the foreman, and he told me to take hold of

the other end, and of course, I done as the foreman

told me.

Q. (Mr. FENTON.) How is that?

A. I done as the foreman told me.

Mr. FENTON.—You don't know that the fore-

man told \ou%

A. I say I done as the foreman told me.

Q. And what was the result of it ?

A. Well, we throwed the keg down there and

then took it up a few tunes and dropped it, and then

it dropped all of a sudden.

Q. And how high was the fall?

A. About twelve feet, I judge.

Q. What was the result of it?
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A. Well, on account of the keg of lead on it, and

on account of the other elevator being up, that is the

cause of it falling down.

Q. How did the other elevator get up there?

A. I don't know.

Q. Well, what happened to you? Just tell what

happened to you?

A. Well, I got injured in the foot, in the ankles.

Q. Speak out.

A. I got injured in the foot; I can't walk on it,

hardly.

Q. How is that?

A. I got injured in the foot; in the right foot.

Q. Where did you go from the ship ?

A. They took me to the hospital.

Q. What hospital? A. St. Vincent's.

Whereupon it is admitted that forty cents a month

was deducted from the wages of plaintiff for hos-

pital, surgical and medical attendance.

Whereupon said witness was further interrogated

and testified as follows

:

Q. Yes. That is taken out of every man's

wages who works for the company?

A. Yes, sir.

Q. How long were you at the hospital?
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(Testimony of Andrew Carlson.)

A. A little over three months, a few days over

three months.

Q. What wages were you receiving at the time

you received this injury?

A. Oh, about $65.00 a month.

Q. How is that?

A. About sixty-five. We were working by the

hour.

Q. About sixty-five what?

A. By the month, on an average.

Q. Sixty-five cents, or what?

A. Sixty-five dollars.

Q. And you were at the hospital how long?

A. Three months and a few days.

Q. Have you been able to work since?

A. No, sir.

Q. What business do you know?

A. I don't know any kind of a business except

common work; that is all.

Q. Can you work at your business?

A. No, sir.

Q. Why?
A. Because I can't stand on my foot any length

of time.
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(Testimony of Andrew Carlson.)

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Carlson, how long have you been working

operating this elevator as winchman altogether in

your life?

A. Well, that was the longest time I had been on

it, that night.

Q. Well, what time in the day was it that you

were doing this work ?

A. It was in the evening.

Q. At night? A. Yes, sir.

Q. What time in the evening ?

A. Well, it was close up to ten o'clock.

Q. And you had been working on the ship as

winchman for about four hours that day ?

A. Four hours and a half, I should judge.

Q. Four hours and a half? A. Yes, sir,

Q. You commenced to operate the elevator when

the ship first came in, didn't you?

A. No.

Q. What were you doing?

A. Loading trucks.

Q. And where were you loading trucks, right

from the deck ?

A. On the freight, back, yes.

Q. Eight where the freight was brought out from

the elevator, you received it?
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(Testimony of Andrew Carlson.)

A. No; they didn't use the elevators first?

Q. But had you ever worked with an elevator

like that before?

A. Just loading trucks there.

Q. Well, I mean had you ever worked as a winch-

man before?

A. Taking up a load once in a while, but not as

regular winchman.

Q. No, not as regular winchman?

A. No.

Q. But you were acting as winchman a good

many times before this?

A. Oh, taking up loads once in a while before

this ; that is all.

Q. Yes; but you did operate these elevators a

good many times before this, didn't you?

A. No, not many times.

Q. How many times?

A. Oh, I could not say exactly; half a dozen

times maybe.

Q. How^ many?

A. About a half a dozen times; I could not say

exactly.

Q. How msinj hours did you work each time ?

A. Oh, that wasn't over five or ten minutes; that

is all.
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(Testimony of Andrew Carlson.)

Q. Well, you knew how to operate that winch,

didn't you?

A. Yes.

Q. There wasn't any trouble about operating the

winch? A. No.

Q. Now, just tell the jury how you operated that

winch; when you wanted to move the elevators up

and down how did you do it?

A. Well, there was a lever there between to work

forth and back and then there was a crank to turn

the team on ; that is all.

Q. Now, where did you stand? Just show the

jury where you stood when you worked the winch?

A. Eight between the elevators. Now, that is

supposed to be about three feet apart between those

elevators.

Q. That is, the elevators were supposed to be

about three feet apart here (indicating) ?

A. Yes, sir.

Q. Now, where was the winchman's position;

where was your place?

A. Right between there (indicating on model).

Q. Right here? A. Yes, sir.

Q. Will you put the pencil where you were to

stand; where you were required to stand in doing

this work?

A. Right about in here (indicating).
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(Testimony of Andrew Carlson.)

Q. Mark a cross there?

A. That was supposed to be

—

Q. There was a lever coming up here ?

A. Yes, right up here.

Q. Through this floor?

A. Yes, well not through the floor—yes, about

here.

Q. Was there a floor between the two elevators

there? A. Yes, sir.

Q. How wide was that floor between the two ele-

vators ?

A. There had to be a little room between the ele-

vators, just like it is here.

Q. I know, but what is the whole space there;

about three feet you say? A. Yes.

Q. Now, this lever was in that space, was it ?

A. Yes. And there was a kind of a place in there

—you see the winch was inside here, and the winch-

man was tanding there. That is the drum what the

cable wound on.

Q. I know, but where did you stand to operate

both of these elevators ?

A. Right here (indicating).

Q. What did you take hold of here to operate

them? A. The lever.

Q. That lever connected with the drum?

A. There was a lever there, and when one ele-

I
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vator went this way it turned this way (indicating

with level on model), and when it went that way it

turned that way.

Q. But that lever worked back and forth by

hand ? A. Yes.

Q. What power did you use, steam power?

A. Yes, sir.

Q. Where did you get steam?

A. Inside here here was a place to turn on the

steam, back here (indicating).

Q. Did you have charge of turning on the steam,

too? A. Yes, sir.

Q. Then as winchman you operated the levers

back and forth as you wanted the elevators to go up

and down, is that right? A. Yes, sir.

Q. When you w^anted to turn the steam off and

on you reached in there, did you ? A. Yes, sir.

Q. You understood how to do that, did you?

A. Yes, sir.

Q. There was no trouble about that?

A. No.

Q. Were these elevators built like this model?

A. Yes.

A. The same shape ? A. Yes.

Q. And what were they used for?
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(Testimony of Andrew Carlson.)

A. Getting the freight up and out of this hold

down here.

Q. Where were you taking the freight, up on

this?

A. Yes. When they get it up there, why they

load it on trucks and truck it out on the dock.

Q. Oh, this is supposed to be the upper deck?

A. Yes, sir, this is supposed to be the deck.

Q. The hold is below here ? A. Yes, sir.

Q. How much space is there between that deck

and the edge of this elevator?

Q. Now, whose business was it—nobody else op-

erating this elevator but you at the time of the acci-

dent?

A. Well, when that elevator got caught there I

went and told the quartermaster over on the ship it

got caught there, and he took charge of it.

Q. You told the quartermaster that the elevator

was caught? A. Yes, sir.

Q. Did you know how it was caught ? You knew

it was caught up here, didn't you?

A. Yes. And so, he went there and worked a

while, and then after a while then the foreman came

in.

Q. That is Mr. Smith, the foreman?

A. Yes, sir.
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Q. When you went and reported the elevator was
caught, this elevator, and—what do you call this, the
port? A. Starboard.

Q. The starboard elevator had nothing on it, did
it, had no freight on it ?

A. It had a load, but these fellows took it all off.

Q. So there was no freight on it? You knew it

was caught? A. Yes, sir.

Q. And you know it was caught by running up
behind this beam, didn't you? A. Yes, sir.

Q. How large was that beam in that ship; what
was its size?

A. I could not say exactly how large.

Q. Was that beam fastened in the ship like this

beam that is here (referring to model) ?

A. Yes.

Q. And the reason why that elevator caught was
it passed by this beam, did it, like that (illustrat-

ing) ? A. Yes.

Q. And what made it stick ?

A. The flange on the beam there.

Q. The flange on the beam? A. Yes.

Q. What do you mean by flange ?

A. The same as—did you never see beams in the
ship, how there is a flange on them ?

Q. No.



52 The San Francisco and Portland S. S. Co.

(Tes+imony of Andrew Carlson.)

A, They hang a clamp on the beam there, and

they can fasten amd^hing onto them.

Q. What were those flanges made out of ?

A. They were stationarj^ on the beam, and when

fchey

—

Q. Well, are those flanges iron?

A. Yes, sir.

Q. These iron flanges were on the outside of the

beam. A. Yes.

Q. How big are they ?

A. Did you ever take an old railroad iron and

turn it upside down? If you did, then you know

what a flange looks like.

Q. You mean a railroad rail? A. Yes.

Q. Just turned bottom up ? A. Yes.

Q. And fastened up against this beam?

A. Then you will see what type of flange it was.

Q. Like a flange in a rail ?

A. Yes ; it is only one side ; one side is smooth.

Q. Did this flange run all the way along on this

beam? A. Yes, sir.

Q. How thick was it?

A. Well, it was about—take it on the side

—

Q. (Interupting.) About an inch?

A. Yes, something like that I guess.

Q. You mean the flange had a bulge on it?
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A. Yes.

Q. I mean, how big was the iron against the beam

where it fastened this flange, how big a piece of iron

was it? As I understand you, that flange was on

the back edge of this beam ? A. Yes, sir.

Q. Behind this elevator body? A. Yes.

Q. And it was put there for a useful purpose in

the construction of the ship?

A. All beams have that flange.

Q. All the beams have that flange ?

A. Yes.

Q. Now, I want to know how big the flange was ?

A. It was the full length of the beam, but

—

Q. How thick was it, as thick as a piece of rail-

road iron ? A. No.

Q. How thick was it ?

A. Well, it was in the neighborhood of an inch

and a half all the way through.

Q. A flat piece of iron about an inch and a half

thick?

A. Well, flat ; and then they come down like this

(illustrating).

Q. Did it come down below the edge of the beam ?

A. No ; it was on the side of the beam.

Q. It was level with the bottom of the beam ?

A. No; the flange is on the side of the beam.
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Q. On the other side ?

A. On the side of the beam.

Q. Was it on this side too? A. No.

Q. Was it on the flat side ?

A. One side was sloping and the other side

—

Q. (Interruptmg.) I see. Now, how did this

elevator happen to get up there ? Did you run it up

there ? A. Well, it got up a little too high.

Q. Well, who did it? A. Well, I did it.

Q. What did you do it for?

A. Well, of course I wasn't no experienced winch-

man, and I see an experienced man drive the elevator

sometimes up too high.

Q. Well, I know, but you knew how to operate it?

A. Well, but I was no experienced winchman; I

hadn't been there but about a month.

Q. You had been running this though four hours

and a half at that time ? A. Yes.

Q. Did you get it stuck before that?

A. No.

Q. You had never got it stuck before ?

A. No, sir.

Q. And never saw it stuck?

A. No, not at that time.

Q. Well, did you see it before ? A. No.

Q. You never saw it stuck in your life ?
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A. Not that elevator.

Q. Did you see one similar to it being operated?

A. They didn't have any similar elevator on any

ship like they had on this one.

Q. I see, but did you ever see this elevator get

stuck ? A. No.

Q. You never saw it get stuck before ? It wasn't

a very difficult matter to get it stuck, was it? You

had no trouble in getting it stuck, did you ?

A. No.

Q. What made it stick, your running it up too

high?

A. It just run up too high. You see if those

blocks were in there it would not have ever got caught

there.

Q. I understand. Now, you had it in the bottom

of the ship?

A. Another was down in the bottom

—

Q. (Interrupting.) I know, but you had to load

down about fifteen feet? A. Yes.

Q. You got a load down there, didn 't you ?

A. Yes, sir.

Q. Now, who told you to start the elevator?

A. Those fellows when they had this load off,

there was a man singing out to go ahead with it.

Q. And when this one was loaded who told you to

pull it up ?
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A. Well, didn't I say we had a man working here

at the elevator taking the freight off.

Q. But when this was emptied by the men on the

deck, then they told you to go ahead? A. Yes.

Q. What did they say?

A. Well, they sang out to these fellows down be-

low, "Stand clear; keep away from the other ele-

vator."

Q. Then you would lower that?

A. Yes, go ahead.

Q. By moving this winch? A. Yes, sir.

Q. Did you put the steam off and on yourself ?

A. Yes.

Q. You operated the lever and you put the steam

off and on; did the movement of the lever put the

steam on and off?

A. Moving this, that made it so this one was to go

down and the other one was to come up, see ?

Q. Yes. Now, at this particular time you were

standing here and you got notice that this was un-

loaded, didn't 3^ou, this one (indicating) ?

A. Yes.

Q. And then they called to you to let it down?

A. Yes.

Q. You knew when it was unloaded, didn't you?

A. Yes.



vs. Andrew Carlson. 57

(Testimony of Andrew Carlson.)

Q. And then you put the steam on, worked the

lever, and that sent this one, the right one down;

what is that, the starboard ?

A. That is the port.

Q. Started the port elevator down and raised the

starboard elevator up; that is right isn't it?

A. Yes.

Q. Now, if you moved your lever too far, the

effect

—

A. (Interrupting.) You can't move that one too

far.

Q. Oh, well, what was it that caused that eleva-

tor to come up with a load of freight on it, and run

clear up into the top here four or five inches above

the beam? A. The steam.

Q. What made it do it while you were operating ?

A. Well, I didn't get it off in time, I guess.

Q. You didn't get the steam off in time?

A. Yes.

Q. As a matter of fact you put too much of steam

on it, which brought up the starboard elevator and

ran it up four or five inches the beam, didn't you?

A. Yes.

Q. And got stuck so tight you could not get it out

yourself? Isn't that right?

A. I didn't try to get it out myself.
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Q. Didn't you go and get a scantling and try to

knock it out 1 A. Yes.

Q. Just tell the jury what you tried to do with

that scantling.

A. Well, we had to put something here to pry it,

to raise this here side up a little bit of way ; it would

have to come loose here (indicating).

Q. But it was nearly level with the floor and you

could not get the scantling under there very well?

A. No, it was not too high from the floor.

Q. Why, you mean you got the scantling under?

A. Well, the boss come in and took charge of it,

and the quartermaster was there and they run this

up and do\sm a little like this, thinking it would come

loose that way. (Witness illustrating.)

Q. You saw this elevator come wp and down

didn't you?

A. I didn't see it come up, but they were working

there with the steam to get it up. After this one got

caught I never used the steam.

Q. I understand, but you saw the port elevator

up before you got this one loose ?

A. Not up here.

Q. AVhat? A. Not up there.

Q. I thought you just said the man was (\^orking

with it to get it up ?
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A. Get it up a little bit, four or five feet, and then

drop it doWD., and they thought it would get loose

that way.

Q. But h« was working the starboa] .1 elevator up

and down that way? A. Yes.

Q. You saw that?

A. Yes ; but I never saw it up.

Q. I understand ; but it didn 't looson it ?

A. No.

Q. So then you tried a scantling aiid you couldn't

get it loosf with a scantling?

A. No ; I had a piece of scantling ap there.

Q. Where did you stand when you put this scant-

Ihig up he^re and tried to pry it loose 'i?

A. On the side here.

Q. How long was that scantling /

A. Six or eight feet.

Q. How big, a 2 by 4 ? A. A 2 by 4, yes.

Q. You took a 2 by 4 scantling and pried it in be-

hind there and tried to jar it loos«', didn't you?

A. Yes.

Q. How long were you working at that trying to

get it loose? A. Oh, not very long.

Q. You did that before anybody came there,

didn't you? A. No, sir.

Q. Before the foreman come ?
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A. I could not remember—I had it at the time he

came there, because I was inside there at the port

at the time trying to get an iron stanchion about

four feet long.

Q. You were there with a scantling trying to jar

it loose when the foreman came, Mr. Smith ?

A. No ; I was inside, back in here.

Q. What were you doing in there ?

A. To get a piece of an iron stanchion.

Q. How big a piece of iron stanchion ?

A. Well, about an inch and a half around.

Q. Four feet long? A. Yes, sir.

Q. What were you going to do with that?

A. Well, I thought that would be stronger than

the 2 by 4.

Q. Than the scantling?

A. Yes, sir. So he told me to take the other end

of the keg of lead there and

—

Q. Hold on. You tried to use the iron bar to

pry it loose? A. Yes.

Q. And you could not get it loose with that?

A. No.

Q. It is not your business, is it, to get on to these

elevators and ride? A. No, sir.

Q. That wasn't a part of your work?

A. No.
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Q. And the men were not expected to get on to

['ide, were they? A. No.

Q. That was for freight only, wasn't it?

A. Yes, sir, that is all.

Q. Where did they get this keg of lead?

A. They got it on the starboard side.

Q. Had it been brought up from the hold?

A. No, sir ; it was laying on the deck there ; it was

freight.

Q. It was lying on the deck? A. Yes.

Q. And who got the lead?

A. I think the foreman did.

Q. Now, you had used the scantling and you had

used the iron bar, and had not been successful, you

could not get it loose; that is right, isn't it?

A. Yes.

Q. And then the foreman, Mr. Smith, came ?

A. Yes.

Q. And he got this keg of lead?

A. Yes, sir.

Q. Didn't you give him a hand?

A. Not until it was on the elevator.

Q. I know, but you gave him a hand, didn't you?

A. No, sir.

Q. Didn't you help him at all? A. No, sir.

Q. How much would that keg of lead weigh ?

A. About three hundred pounds.
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Q. A small keg of lead, weighed about three hun-

dred pounds ?

A. It ain't very small.

Q. Did you roll it there on the elevator ?

A. I didn't roll it there.

Q. Did the men roll it there ?

A. I don't know; I could not say; I didn't help

to roll it on there.

Q. You saw it being rolled there?

A. Yes, sir.

Q. Did you know what they were to do with if?

A. He said, when he got it on there he says, take

hold of that other end.

Q. Other end of what? A. Of the keg.

Q. When you got hold of the keg it was rolled

up to the edge, wasn't it? A. I didn't roll it.

Q. It was rolled up to the edge wasn't it?

A. Yes, I guess so.

Q. Where was the elevator then?

A. Up above here.

Q. About how far above the level of the floor?

A. About the same as this here.

Q. About two feet? A. No.

Q. About six inches?

A. Yes ; Oh, about five or six, well, something like

that.
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Q. About five or six inches above the level of the

deck floor ? A. Yes, sir.

Q. And the elevator was still stuck?

A. Yes.

Q. And had nobody in it? A. No.

Q. And nobody was expected to get in it"?

A. When they got the keg there he told me to take

hold of that end.

Q. Take hold of what end?

A. Of the keg of lead.

Q. To take hold of the end of the keg?

A. Yes, sir.

Q. Then what did you do?

A. I didn't do it right away. I throwed that iron

stanchion inside here where it was supposed to be-

long.

Q. You threw it inside here?

A. Inside of that other room, there where it be-

longed.

Q. In the room over here? A. Yes,

Q. Then what did you do ?

A. Then I took hold of the other end, as he told

me.

Q. The other end of what? A. Of the keg.

Q. You had one end of the keg ? A. Yes.

Q. And Smith had the other end ? A. Yes.

Q. Then what did you do ?
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A. I was standing here and he told me to take

hold of that end, and there was no show for me to

reach that end without stej)ping in there.

Q. Was the keg up on there at that time ?

A. Yes.

Q. On the elevator? A. Yes, it was.

Q. Before you took hold of it ? A. No, sir.

Q. Well, now

—

A. (Interrupting.) Yes, it was there when I

took hold of it.

Q. Well, was the keg in the elevator before you

took hold of it? A. Yes.

Q. Smith had already got it in the elevator ?

A. Had it on the elevator, and he told me to take

hold of the other end.

Q. Now, what was the object of putting that keg

of lead on that elevator? A. Well, to loose

—

Q. To jar it loose?

A. I don't know; he had an intention, I guess, to

jar it loose that way.

Q. Don't you know, Mr. Carlson, you were trying

to jar that loose and you and Smith got this three

hundred pound keg of lead and put it in on the ele-

vator there for the purpose of jarring it loose, that

is what you did it for, wasn't it?

A. I guess so, but I didn't see this one was up.
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Q. Well, but you knew they liacl been working

with that?

A. Yes, but I didn't know it was up though.

Q. You had charge of it though; you were the

winchnian ?

A. I wasn't there the last time.

Q. I know, but you had charge of that; you was

the only man that was running that?

A. Yes, but the foreman told me to take hold of

that

—

Q. (Interrupting.) I understand you were

there, but there was nothing to prevent you from see-

ing that was up, was there ?

A. If I had stood and looked in all directions

around me I could have seen it ; but if the boss says

to do anything a man can't stand and look in all di-

rections.

Q. What was it caused that elevator to go down

;

was it throwing that keg of lead on there %

A. Yes; then it got jarred loose up there.

Q. Then, as a matter of fact, the thing that

knocked the elevator loose was throwing that keg of

lead on there, wasn't it? A. Yes.

Q. And you helped to do that ?

A. I didn't help throw it on, but I helped lift that

other end.
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Q. Why did yon get on that elevator at all?

A. Because I could not reach that end of the keg

without getting down there, and he told me to.

Q. You had no business getting on there, did you ?

A. The boss told me to take hold of the other end

of the keg.

Q. I know but he didn't tell you to get on the ele-

vator, did he?

A. Yes, there was no chance

—

Q. (Interrupting.) I know, but you just answer

my question; he didn't tell you to get on the elevator,

did h^?

A. He told me to take the end of the keg.

Q. He didn't tell you to get on the elevator, did

he ? A.I could not reach that end.

Q. Answer my question. He didn't tell yon to

get on the elevator, did he ?

A. I could not reach that end ^vithout it.

Q. Now answer the question, Mr. Smith, the fore-

man, didn't tell you to get on the elevator, did he?

A. He said to take hold of the end, and help, yes.

Q. I understand, but did he tell you to get on the

elevator ?

A. No ; but I could not reach the keg without get-

ting on there.



vs. Andrew Carlson. 67

(Testimony of Andrew Carlson.)

Q. I understand. Now didn't you know that the

moment you got onto that elevator with three hun-

dred pounds of lead on there for the purpose of

knocking it loose, that if it was knocked loose it

might go to the bottom ?

A. No, it would not

—

Q. You didn't know that?

A. It would not go—if this had been where it

should have been it w^ould not have gone but about

four or five inches.

Q. That is to say if this other elevator had been

down ? A. Yes.

Q. Then this would have gone only four or five

inches ? A. That is all.

Q. Although you had three hundred pounds of

lead on there to jar it loose? A. Yes.

Q. And your weight was on there ?

A. Yes.

Q. How much did you weigh at that time?

A. About one hundred and eighty-five.

Q. And you weigh about the same now don 't you ?

A. Yes.

Q. Was there anybody else who got on there ?

A. No.

Q. Now, isn't this true, Mr. Carlson, that Mr.
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Smith, when he saw that you were trying to get on

there, called to yon not to get on the elevator ?

A. No, sir, he didn't.

Q. He didn't tell 3^ou that? A. No, sir.

Q. You didn't hear that, if he told 3"0u, did you?

A. He didn't tell me.

Q. Did you say he didn't tell you not to get on,

or that you didn't hear it?

A. He didn't tell me not to get on.

Q. If he had 3"ou would have heard it, would 3"ou ?

A. Yes, sir.

Q. There was no noise around there, was there?

A. No.

Q. You had good light there so you could see ?

A. Yes.

Q. You had no trouble about seeing all around

there? A. No.

Q. You knew when you commenced work there

that four hours, that these blocks were not there,

didn't you? A. Not this one. No.

Q. Didn't you know these blocks were not there?

A. No.

Q. Were there any blocks over there ?

A. Yes.

Q. Blocks on that side and none on this side?

A. Yes.
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Q. Is that the way it was ? A. Yes.

Q. Did you know what these blocks were for?

A. AVell, because the elevator couldn't get any

higlier up to the beam.

Q. Didn't you know that the}^ were put there not

for the purjjose of saving men but for the purpose

of preventing the elevator from being smashed up,

being driven by you men clear up past the beam;

wasn't that the reason of it?

A. Well, the elevator could not get too high if

these blocks were up there.

Q. If it did get too high there, it was liable to

break the elevator, wasn't it?

A. No, it would not break that; it would maybe

get them out of shape, that is all.

Q. I mean get it twisted out of shape?

A. Yes, sir.

Q. And these blocks were put there for that pur-

pose, weren't they?

A. I could not say what purpose they was put

•there for, but if they had been there it would not have

got too high.

Q. That is, if they had })cen there tlie elevator

would have run up against the blocks and stopped?

A. Yes.
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Q. It didn't make any difference how hard you

sent it up ? A. No.

Q. It would have stopped there ?

A. That is right.

Q. But with the blocks out the elevator would go

through beyond the beam and might go five or six

inches above the bottom of the beam, and that hap-

pened to 5^ou in this particular instance ?

A. Yes.

Q. With the starboard elevator? A. Yes.

Q. And 3^ou undertook to jar it loose with a

beam? A. I didn't.

Q. With a scantling first?

A. I didn't undertake to jar it loose.

Q. You used a scantling?

A. I took a scantling there, yes.

Q. What were you going to do with the scant-

ling?

A. Well, try to knock it loose ; but then the fore-

man came in there.

Q. That was Mr. Smith? A. Yes.

Q. And he tried to do it? A. Yes.

Q. And he failed?

A. No, he didn 't fail ; he ran it down in the hold

with me on it.

Q. He did with the lead? A. Yes.

Q. Now, you want the jury to understand you
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were standing on the freight elevator there, and Mr.

Smith and you put the three hundred pounds of lead

on there—did you raise it up and throw it down on

there ? A. Yes.

Q. As hard as you could?

A. Well, .you can't lift a three hundred pound

keg very high?

Q. How high did you lift it?

A. Three or four inches^ I guess.

Q. That is you and Smith? A. Yes.

Q. Where was Smith standing?

A. He was standing on the solid deck.

Q. Where were you standing when you lifted,

on the solid deck too, wasn't you?

A. No ; in there.

Q. Oh, you got on the elevator to lift it, did you?

A. Well, I could not stand on the solid deck and

reach that end.

Q. Was it on the elevator when Smith was lift-

ing?

A. Yes; it was when he told me to take that end

in there, it was there.

Q. I understand; but how did you get it on the

elevator? A. I didn't hel]) hhn.

Q. Smith lifted the three hundred pounds and

put it on the elevator, did he ?
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A. I could not say, but I didn't help Mm put it

on tliere.

Q. How long was that keg?

A. Eighteen inches long.

Q. And how thick?

A. Well, about thirteen or fourteen inches thick.

Q. Just a round keg ? A. Yes.

• Q. Sealed up solid? A. Yes.

Q. And about eighteen inches long and twelve or

thirteen in diameter, you mean?

A. Yes, sir.

Q. And Smith had got that keg on the floor of

the elevator before you got on? A. Yes.

Q. And you didn't help put the keg on at all?

A. No, sir, I did not.

Q. And you got over onto the elevator after the

keg was lying on the elevator floor, did you?

A. Well, he told me to take hold of that end.

Q. Now, w^here was the keg when you took hold

of it?

A. About in the middle of the elevator.

Q. About in the middle of the elevator?

A. Yes, sir.

Q. How big was the elevator this way?

A. Well, about three feet, I think.

Q. About three feet this way, and how big this

way? A. Six.
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Q. And it was about the middle of the elevator?

A. Yes, sir.

Q. Was it lying lengthwise or crosswise?

A. Yes, sir, lying crosswise.

Q. Lying this way (indicating on model) ?

A. Yes, sir.

Q. Now, which end did you get hold of?

A. The inside end.

Q. Next to the deck here? A. Yes.

Q. What was your object in getting hold of it?

A. Well, the boss told me to take hold of that.

Q. I know, but what were you going to do with it ?

A. Well, he told me to take hold of that end and

then he lifted this end.

Q. Did he get on the elevator at all ?

A. No, he sta^^ed on the solid deck.

Q. He didn't get on the elevator at all?

A. No.

Q. He told you to get over here and get hold of

that keg? A. Yes, sir.

Q. And you and he together were to get hold of

the keg and lift it up? A. Yes.

Q. He was to stand on the deck here?

A. He did.

Q. And you were to stand over here behind the

keg? A. Yes.

Q. And the two of you were to lift it up ?
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A. Yes.

Q. How did 5^011 do it? A. Yes.

Q. How high did vou raise it?

A. About four or fiA^e inches.

Q. Then what did you do with it, let it go?

A. Yes.

Q. What for?

A. So it would come loose, I suppose.

Q. So it would jar this thing loose up here at the

top ? A. Yes.

Q. And it did jar loose? A. Yes.

Q. And went fourteen feet to the bottom?

A. Yes, sir.

Q. And you went down with it? What hurt

your foot? A. Just the drop.

Q. The keg of lead ? A. No, just the drop.

Q. The keg of lead didn't run onto your foot at

all? A. No.

Q. It was just the fall going down?

A. Yes, sir.

Q. What was the size of those so called safety

blocks at the time you were working there ?

A. I could not exactly say.

Q. Well, about what size would you say they

were? How big were they?

A. Well, about six inches.

Q. Six inches? A. Six inches through?
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Q. Six inches through, and how wide and how

long ?

A. About eight inches long, I think.

Q. About eight inches long? A. Yes.

Q. They were six by eight pieces, just scantlings,

were they? A. No.

Q. What were the}^ made out of?

A. Out of wood, and then there was rubbers on

the end.

Q. How were they fastened on this beam?

A. Screwed on there.

Q. Screwed on here (indicating on model) ?

A. Yes, sir.

Q. Now, these two were in place when you were

there? A. Yes, sir.

Q. You saw those? A. Yes.

Q. But these were not in place? A. No.

Q. And you saw that they were not in place ?

A. No, I didn't see that.

Q. You never looked? A. No.

Q. AVhy didn't you?

A. Well, I can 't look all over the ship at once

.

Q. You were working there four hours, working

the thing back and forth, and you saw these blocks

over here, all right, didn't you?
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A. I saw tliem afterward, but I never saw tliem

before.

Q. You never saw those blocks before?

A. I did, but I didn't see that those blocks were

there.

Q. You saw those blocks were there when you

were working?

A. I did the time before, but they were there.

Q. Oh, the other time? A. Yes.

Q. When was that?

A. The steamer made a round trip every ten

days.

Q. You had worked on this steamer before, had

you ? A. Yes.

Q. At the same business? J

A. Yes, not driving the winch, but loading trucks

there.

Q. When you loaded trucks, you saw these pieces

there, didn't 3^ou? A. Yes.

Q. And you knew what they were for, didn't

you? A. Yes.

Q. You saw them here, didn't you?

A. I saw them, but I didn't see them, at that timj

Q. I know; but the other trip of the steamer,

did you see they were there?

A. I could not remember if they were, the last
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trip next before I got hurt, but I seen tliem before

that.

Q. Yes; you knew what they were for?

A. Yes, sir.

Q. On this day, jou worked there four hours and

a half and you say you didn't look to see whether

these Vv'ere there or not in.the starboard elevator?

A. No.

Q. You never looked to see whether they were

there or not? A. No.

Q. Did this ever get caught before on you?

A. No.

Q. Did you ever see it get caught while you were

working there hauling off? A. No.

Q. It never got caught at all? A. No.

Q. You were working as longshoreman loading

stuff with trucks? A. Loading trucks.

Q. How long did you load trucks there before?

A. I could not say; about a cou}3le of years.

Q. How many times had you been on board the

St. Paul and alongside of these elevators and re-

ceived freight from them and loaded it on during the

two years?

v. That steamer didn't nni there very long; it

only ran that summer.

Q. Well, during that summer it made a trip every

ten days, didn't it?
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A. Yes, it was supposed to.

Q. Did you work every time on lier trip*?

A. No, not all tlie time; sometimes when they

have other boats in why I was sent to some other

boats.

Q. I know, you worked longshoring wherever you

could get work? A. Yes.

Q. And you worked regularly as longshoreman

on this boat when it came in and went out?

A. Well, sometimes when there was more than

one boat in the gang was divided; I could not keep

track whether I worked all the time on this or on the

China boat.

Q. You knew how these elevators were operated

before you went to work as winchman, didn't you?

A. Yes.

Q. Who was the winchman whose place you took ?

A. Well, the quartermaster is the regular winch-

man on the ship.

Q. He goes along with the ship everywhere?

A. Yes.

Q. When they are unloading freight, do they

have a regular man for a winchman, or do they

pick up any man that can do the work?

A. There was one man used to be there, but he

didn't happen to be there at that time.
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Q, Wlio was lie^ A. A longshoreman.

Q. Just like you, a longshoreman?

A. Yes.

Q. Who?

A. But he be more experienced than me.

Q. He had worked it just like you had ?

A. Yes.

Q. There was nothing jou didn't understand, was

there % A. No.

Q. You could do that work as well as anybody?

A. AYell, I wasn't no experienced winchman; I

hadn't been at it very long.

Q. I know; but you could do that work as w^ell

as anybod}^ couldn't you?

A. Well, if a man had a chance to learn it

—

Q, (Interrupting.) Now, you answer my ques-

tion. At that time you could do that work just as

well as anybody, couldn't you?

A. Oh, well, there wasn't much

—

Q. It was no trouble to work that lever there?

A. Not to take up a load.

Q. If you get on too much steam it would throw

the elevators up and down pretty hard, wouldn't it?

A. Yes.

Q. The control of the elevators was by the levers

you had?



80 The San Francisco and Portland S. S. Co.

(Testimony of Andrew Carlson.)

A. Yes. To shut the steam off.

Q. You controlled that yourself?

A. Yes, sir.

Q. And the force of these elevators, either up or

down, depended on the amount of steam you put on

or off? A. Yes.

Q. Altogether? A. Yes, sir.

Whereupon counsel for plaintiff called SOLO-

MON PEPPIN, who being duly sworn testified as

follows

:

Direct Examination.

(By Mr. McGINN.)

Q. What is your name, please?

A. Solomon Peppin.

Q. And you live where, Mr. Peppin ?

A. I live in Portland, 331 Glisan Street.

Q. And what is your business?

A. Longshoreman.

Q. How long have you been engaged in the work

of longshoreman?

A. Well, this last time I have been there about

ten years. I worked there once before about two or

three years.

Q. And by whom are you employed?
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A. B}^ tlie San Francisco & Portland Steamship

Company.

Q. Were you in the service of this company in

the month of September, lasf? A. I was.

Q. September, a year a^o ?

.A. A j^ear ago, yes, sir.

Q. Do you know the plaintiff in this case, An-

drew Carlson? A. I do.

Q. How long have you known Andrew Carlson?

A. Well, I can hardly tell. I am a poor hand to

remember dates. I suppose it might have been two

or three years, something like that, and maybe longer.

Q. Were you there on the 26th day of Septem-

ber, the day the accident happened to him ?

A. I was there the day the accident happened,

but I can't remember the date.

Q. Well, now, you may state to the Court and the

jury just what took place there?

A. Well, the elevator, the starboard elevator be-

came jammed in a beam overhead, and at that time

we took the freight off, there was a lot of freight on

it; we took the freight off first; then Mr. Carlson

here took a piece of scantling and undertook to drive

the elevator loose; somehow or another it would not

work and he got hold of an old piece of iron and tried

to use that, and just about that time Mr. Smith came

in.
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Q. Who is Mr. Smith?

A. The general foreman at that time ; he was the

general foreman of the clock at that time, that is for

the unloading of the boat; and as he came into port

he says, ''Raise the other elevator."

Mr. FENTON.—How is that, Mr. Peppin?

A. He said, "Raise the other elevator," as he

came into port. Then he went to the wing and got

hold of a keg of lead and rolled it up near within

about two feet, I guess, of the elevator, and he says

to Carlson, '

' Get hold of that other end . '

' Just at

that time, you know, at that kind of work it is a

rush all of the time, there was freight on that same

dock and I went to load some other trucks that was

coming in, and I saw Carlson get hold of the keg of

lead and I turned around just in time to see him on

the elevator, and I see it go down. Now, that is all

—

ij. Did you hear the man tell him to take hold of

the other end ? A. Yes, sir.

Q. See that model there. Now, you can explain

the workings of that, if you will?
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Whereupon said witness was temporarily with-

drawn, and plainti:ff to further support the issues

in his behalf called Dr. CHARLES CORDNER, who

being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. McGINN.)

Q. What is your business?

A. Practicing physician.

Q. And of what school or schools'?

A. The regular school, sir.

Q. And of what particular one ?

A. The Baltimore Medical.

Q. And where have you been engaged in the prac-

tice of your profession?

A. Astoria for three years, and Portland two and

a half.

Q. Where are you engaged in your practice at

present?

A. In Portland at the Oregonian Building, sir.

Q. Do you know this plaintiff, Andrew Carlson?

A. Yes.

Q. You may state whether or not you made an ex-

amination of him?

A. I did, sir. I examined him some tinie ago.

Q. Do you remember when. Doctor?

A. It was last week about Wednesday or Tues-

day.
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Q. You may state what you found as a result of

your examination?

A. I found the ankle had been injured, and it was

still, he was was still suffering from that injury.

Q. What is the character of the injuries'? Just

describe them?

A. It looks as though he might have had a possi-

ble fracture, if not a fracture, a very severe strain;

I would rather call it a fracture, one resembles the

other so very closely. There was one fracture in the

ankle; it is called a Pott's fracture; sometimes it is

so very near a strain, or what they call a strain, that

it might not be observed without a very close obser-

vation. In either case the treatment is the same, and

if not treated in that way, it ma}'' result in a perma-

nent injury.

Q. What would you say as to the character of this

man's injury, as to its permanency, or otherwise?

A. I should ssiy, sir, from his age that it would

be permanent, that he will always suffer from it.

Whereupon cross-examination of said witness was

waived.
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Whereupon SOLOMON PEPPIN was recalled, and

further testified as follows:

Direct Examination (Continued).

(By Mr. McOINN.)

Q. What were jout duties on the "St. Paul" on

the day that the injury came to the plaintiff?

A. Taking freight off of the elevator and loading

it upon trucks, loading.

Q. How many men were employed there at that

time ?

A. Well, at the time of the accident there was

only two, but then there was four just before that.

Q. Pour men were employed all the time at the ele-

vator until just a few minutes before the accident,

then there were two taken off, and there were just

two of us at the elevator then.

Q. Who were the two?

A. Mj^self, and I think, if I am not mistaken,

John Peterson; I could not swear, but I think a man

named eTohn Peterson was the other one.

Q. Now, you may take that model, if you will,

please, and explain to the Court and the jury the

workings of it.

A. I will have to get acquainted with the model

first; I haven't seen that.

Q. You had better get to one side so the jury can

see it.
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A. This is what is supposed to be the starboard

elevator, and this is the port elevator here. Now,

this is the freight deck. These elevators are hoisted

so as to raise the freight from the bottom of the hold

up to this deck, and generally there are four loaders

to take the freight off of the elevator and load it on

trucks. The trucks take it up to the dock. Now, in

this case you see there is a beam underneath here

with a flange on it, and when this starboard elevator

came up it ran up a little bit too high, and became

jammed; it slipped past this flange on the beam.

There is an iron band over the elevator and it slipped

past the flange and became jammed there, and it re-

mained hung; it stayed up there. This port elevator

was then raised so that both elevators were on a

level with the deck. You see these elevators are

made so when one comes up it winds a wire around

the drum that runs back here, and the wire that oper-

ates the other elevator unwinds at the same time.

Now, when this elevator was raised, this one being

jammed, hung up, suspended there, the wire un-

wound and left the elevator suspended with the wire

all slacked down in the hold; so there was nothing

to keep it from dropping. Now, the lever that oper-

ates that elevator is right in here between, and the
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man that works the elevator has a lever here (indi-

cating on the model).

Mr. FENTON.—Will you raise up the elevator, and

lower the other one ? A. What is that ?

M. FENTON.—Will 3^ou raise up the other ele-

vator?

A. I don't know how the model works. It is the

first time I have seen the model, but then it is a true

representation of the elevators.

WITNESS.—This wire is supposed to slacken up

as this runs down. This is supposed to slacken to let

the other elevator down. This elevator ran up high

enough so as to become jammed on this beam. There

is an iron band on the top of the elevator, but it

slipped past the band on the iron beam, so it hung up,

was suspended.

Mr. FENTON.—It does not seem to work very

well.

WITNESS.—No. That is where the drum is sup-

posed to be.

A. And that is about all, with the exception that

the winch driver turns the lever right here that op-

erates the two elevators right between the two. You

understand this wire here, gentlemen, is attached
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right here to the drum, runs underneath the elevator

and comes up here and over the pulley back on to the

drum. Both elevators is the same thing. This ele-

vator is suspended at the same place, and runs un-

derneath the elevator and up here and pulls in back

on to the drum. So, as this drum back here is oper-

ated one elevator must come down and the other go

up; as one wire rolls around the other unwinds.

Q. So that they both cannot be up at the same

time?

A. Not unless one of them is hung up there, and

then you have to raise the other one; that one re-

mains stationary, and as you raise the other one, nec-

essarily this wire must slacken and leave this ele-

vator unsupported. That is about all, I think, there

is to be explained about it.

Q. Now, what do you know particularly of what

took place on this day?

A. Well, I think I have already stated about what

took place.

Q. Well, you may state it again, so as to get it

clear.

A. Well, as I said before, the starboard elevator

became jammed, went up about six inches higher

than it should have went, and became jammed on this

beam, slipped past the flange and remained there

suspended. Mr. Carlson here tried to pry it loose;
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first got hold of a piece of scantling; for some reason

or other he could not make that work; then he got

hold of a piece of iron, and he was working at that,

trying to pry the elevator loose, when Mr. Smitli

came in, our general foreman. He was on the dock

and came into the port, and as near as I can remem-

ber the first words he said: "What is the matter

here?" Then he says: "Raise the other elevator,"

and then he turned around to the wing, the starboard

wing; right near the port there was some kegs of

white lead, and he started to roll one of them up to-

wards the elevator, and just before he got it up there,

within about two feet or so, he told Carlson to take

hold of the other end of it ; and just how Carlson hap-

pened to step onto the elevator I don't know. We
were all of us there in a rush, and I was a loader, and

then I turned my attention to loading some truck

on the freight deck, and I just turned around in

time to see Carlson stand on the elevator and Smith

just off the elevator with the keg in hand.

Q. Had Smith been on the elevator?

A. No, oh no. He was just standing there, and

when the keg dropped, why the elevator went down.

It was just done in a minute. I don't think there was

three minutes from the time the elevator became sus-

pended until it went down.
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Q. Where did you next see the plaintiff?

A. When they took him out of the hold again.

Q. Who brought him up ?

A. Why, he came up on one of the elevators, and

I forget who was with him; some of the boys from

the hold, I don't know who it was.

Q. Did you accompany hun to the hospital?

A. No, sir.

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Peppin, at the time that Mr. Smith told

Carlson, the plaintiff, here, to take hold of the other

end of the keg of lead, how far was the keg of lead

from the edge of the elevator that was stuck?

A. About two feet.

Q. And was it on the deck? A. Yes, sir.

Q. And hoAv close at that time was Carlson to the

elevator?

A. He was standing about a foot from the ele-

vator next to the inshore side, next to the port side.

Q. Now, at the time you saw them in that atti-

tude, did you then immediately observe that Carlson

was going to step on, or was about to step on to the

elevator, or had stepped on to it?

A. No, sir; I just saw that he was on the elevator.
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Q. Well, lie was on tlie platform, on the deck

when they picked it up ?

A. Well, I presume so ; I could not swear to that.

Q. Well, you said it was about two feet away

from the elevator?

A. Yes, sir, about that.

Q. Now, then, you saw him step onto the elevator,

did you?

A. I didn't see him step on to the elevator; I saw

him just

—

Q. (Interrupting.) Oh, drop it?

A. Drop it.

Q. Where was Smith standing at that tune?

A. He had hold of the other end of the keg, and

he was standing on the

—

Q. Deck? A. On the deck.

Q. What did you say to Carlson at the time you

saw him in that attitude about warning him?

A. Just as the elevator went down I saw the

other one was up, and I hollered; I said: "Get off

of the elevator"; but, by gosh, it was too late; that

is all.

Q. He had started down?

A. Gone down before I got the words out of my

mouth.
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Q. Did you say tliat just before he dropped the

keg, or just as he dropped it ?

A. Just as the keg went down; I noticed the other

elevator was u^d.

Q. There was no trouble about seeing the other

elevator was up, was there ?

A. Well, no, not if a person had been looking at it,

Q. Who ordered the other elevator moved up?

A. Mr. Smith, the general foreman.

Q. Where was Carlson at the time?

A. At the time that Mr. Smith came in Carlson

was then engaged with a piece of iron trying to pry

the elevator loose.

Q. Yes. Now, you said something about this

port—which one was it that Avas disabled, that was

stuck?

A. That Avas the starboard elevator.

Q. That is, this one (indicating on model) ? .

A. No; this one here.

Q. We have got it just reversed; this one he

has the blocks under it ?

A. This is the starboard elevator. You see t

is supposed to be—that is, the ship was laying t

side next to the dock, and this is the starboard el

vator.

Q. And this is the port?

I
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. A. This is the port.

Q. This model here has these blocks under the

elevator that we have been calling the port elevator?

A. This is certainly the starboard elevator—^oh,

no, no, no ; I am all mixed up.

Q. You are turned around?

A. Yes, I am turned around. That is right.

Strike it all off.

Q. So this is the port elevator and that is the star-

board elevator? A. Yes.

Q. And the port elevator had these blocks under

there? A. Yes, sir.

Q. Bo you know what those blocks were there

for?

A. Well, I could not tell, because I always sup-

posed they were put in there to

—

Q. (Interrupting.) Well, if you don't know

—

A. —to guard against the elevator going up too

high and becoming jammed.

Q. You don't know really what they were put in

there for?

A. We always called them safety blocks; that is

all I know about it.

Q. Did you operate the elevator yourself?

A. No, sir.
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Q. You had seen it operated formerly, liadn't

you?

A. Oh, yes, I had worked at the elevator there

several years.

Q. The other elevator that went down was the

starboard elevator*? A. Yes.

Q. Did you notice at that time the starboard ele-

vator was the one that got fastened? A. Yes, sir.

(jj. And the port elevator came up %

A. Yes, sii'.

Q. Now, you said something on your direct exam-

ination about it being necessary that the other ele-

vator, the port elevator in this case, should be

brought up to a level with the deck in order to loosen

it? A. Yes, sir.

Q. Well, what is the fact about that, Mr. Peppin,

as to whether that was proper?

A. That is right.

Q. That w^as proper to be done, was it?

A. What?

Q. That was proper to have it brought up ?

A. No, not necessarily.

Q. I understood you to say that was necessary to

be done?

A. It w^as necessar}^ in order to have all the slack

w^ire, but it was not necessary to be done in this case.
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Q. Well, when you say get the slack wire, what

do you mean by that ?

A. Well, I mean as the elevator comes up the wire

of the other elevator slackens; that is, providing that

the—now in this case the starboard elevator was

jammed.

Q. Yes.

A. Now, as the other one came up, the starboard

elevator could not go down on account of it being

hung up there, you see, and the wire would neces-

sarily slacken and unwind from the ground.

Q. I understood you to say Mr. Smith ordered the

port elevator raised? A. Yes, sir.

Q. Now then, you said that was necessary for

some purposes; I didn't understand what you meant

by that.

A. Well, I mean to say—no, I don't think I said

it was necessary.

Q. What was the object of doing it, then?

A. Well, it was done, I suppose, to slacken this

wire, so that the other elevator could be

—

Q. Could be lowered?

A. Could be lowered or jammed loose.

Q. Well, that was the purpose of it as a matter

of fact, then ?

A. That was the purpose; yes, I suppose so.
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Q. Now then, who controls this elevator when it

goes up too high?

A. Too what? What does what?

Q. When it goes up four or five inches above this

beam and catches on the flange, who controls the

movement of the elevator, the winchman?

A. The winchman.

Q. And in this case who was controlling it, Mr.

Carlson? A. Mr. Carlson.

Q. How does he control the movement by this

J ever?

A. By the lever between them, yes, sir.

Q. Does he control the steam, too?

A. Yes, sir; he turns oft' the steam with one hand

and handles the lever with the other.

Q. Now, if you don't turn the steam entirely off

the elevators are liable to move ?

ji\. Well, sir, I will tell you that I could not an-

ovver the question, because I never handled the

winch.

Q. You don't know anything about that yourself?

A. No, I never handled the winch.

Q. How many men did you say were there at the

time, just before the accident occurred? About four

I understood you to say, besides the winclmian?

A. Well, that is four loaders; but then of course
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there were truckers coming in and going out all the

time; there were lots of men around there.

Q. That is four men were unloading these ele-

vators? A. Yes, sir.

Q. And loading them onto the trucks'?

A. Yes, sir.

Q. And then hauling them away were there, but

immediately before the accident I understood you

to say there were only two ? A. That is right.

Q. Now, is the speed of these elevators increased

or decreased by the use of this lever and the amount

of steam*?

A. Well, yes, the lever—no; I don't know, for

you are asking something now I don't know; I am

not a winchman.

Q. You don't know whether the control of the

steam increases or decreases the speed as the volume

of steam escapes'?

A. I should think, though, that it did; the far-

ther you shove the lever the farther it would go.

Q. Yes; the farther you shove your lever over

the higher the elevator will go 1

A. Yes, I think so.

Q. Had you worked around there before that

time? A. Oh yes.

Q. Do you know how long the plaintiff had

worked around there before that?
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A. On the elevator?

Q. Yes.

A. He had been working there, I think—I think

he was on the elevator, I know, a couple of years,

perhaps two years. I could not tell exactly.

Q. Well, then, he was familiar with this elevator,

was he?

A. Well, not on this elevator. You know this

steamer *'St. Paul" hadn't run there but a few

months.

Q. How many times had he been on this eleva-

tor to your knowledge?

A. I could not tell.

Q. Had he operated elevators with a winch, do

you know?

A. I could not tell that. I don't remember

whether he ever operated the "Columbia's" elevator.

Q. How long was he there at this time, do you

remember, before this accident operating this i3artic-

ular elevator?

A. No, sir, I don't remember the exact time. I

know it was in the evening ; I know he was running

the elevator : it might have been two or three hours,

or it might have been longer.

Q. He says a little over four hours. Now, where

was this driun that these steel chains or wires, or
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whatever they are, pulleys, wind around, where was

—one drum, was it? A. Yes, one drum.

Q. And where was it in the ship?

A. It is right back of the elevator, just as that

represents there. There is a partition between the

drum and the elevator.

Q. And this drum has a continuous—^these are

continuous wires or coils ? A. Yes, sir.

Q. And as one winds up the other unwinds ?

Q. Had you noticed this elevator getting stuck

there before this time that day ? A. No, sir.

Q. You had not noticed that. Carlson, then, was

the man who was operating the elevators, handling

the levers which run them up and down. What was

the size of this keg of lead, about, do you say ?

A. You mean the size or the weight?

Q. About the size of it, in length, thickness, dia-

meter ?

A. Oh, it might be about twenty inches in height,

and about as big around as a five gallon beer keg.

Q. Well, I don't know how big that is.

A. I do.

Q. About twelve inches in diameter?

A. Just about that, I guess.

Q. And about eighteen or twenty inches long ?

A. Yes.

Q. And what was its weight ?
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A. Well, they run all the way from 285 to 310

pounds.

Q. And this was the ordinary' size ?

A. Yes, sir.

Q. What was the object, if you know, of dropping

that thing on there *?

A. To jar the elevator loose.

Q. How high had he raised this starboard ele-

vator above the level of the floor here and above the

bottom of the beam, would you saj^ ?

A. About seven or eight inches, something like

that.

Q. Well, it was fastened there tightly, was it?

A. Yes.

Q. It must have gone in there with a good deal of

force, then? A. Not necessarily.

Q. What was holding it ?

A. The flange on the beam suspended, that the

wires were suspended on.

Q. An iron flange? A. Yes.

Q. Will you describe that, Mr. Pepjiin ?

A. Wh}^ the flange that is a part of the beam, it-

self, you know. It is a kind of a projection of the

lower edge of the beam, perhaps three quarters of an

inch.

Q. Sticking out? A. Sticking out.

Q. What is the purpose of it ?
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A. Well, sir, I could not tell you. It is on all

steamboats you see.

Q. All tlie beams; I see. Now where were you

and Smith when he raised the port elevator.

A. I was standing between the elevator and port.

Q. When you say port, do you mean

—

A. (Interrupting.) I mean the opening of the

boat that leads out on the deck.

Q. And how far away approximately %

A. Well, I suppose I was about between six

inches and a foot of the elevator, standing almost

up against it.

Q. Did you hear anyone direct Carlson before he

stepped on the elevator there, not to get on the ele-

vator? A. I did not.

Q. You didn't hear anything said by Mr. Smith

on that subject? A. No, sir.

Q. If he did say anything? A. No, sir.

Q. And what did you say to him at the moment

5^0 spoke to him ?

A. Well, that is the time that I saw him there just

in the act of dropping the keg of lead.

Q. What did you say ?

A. I just happened to glance around then, and I

saw the elevator up, and I hollered ''Look out

there," or something like that.

Q. Did you call to Carlson ?
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A. I jnst hollered that way towards him

Q. To look out, or get off, or what ?

A. I said,
'

' Look out,
'

' or something like that. I

hollered to get off', or something.

Q. What for?

A. Well, because I saw the other elevator was up,

and I knew that there was danger of it going down.

That is why.

Q. That is, you knew the other elevator was up

;

you could see it up?

A. At that time I was standing in front of both

elevators.

Q. Yes; how far was Carlson standing from the

other elevator when he lifted the keg and put it on

there?

A. Well, the two elevators are right side by side.

Q. Five feet apart?

A. Oh, no, I don't think there is more than four

or five inches between the two elevators.

Q. Nothing to prevent anybody from seeing that

the port elevator was up, if he had looked ?

A. If he had looked at it I suppose he would have

seen it, yes, sir.

Q. Yes; how long after they put or rolled the

keg of lead on to the elevator was it that Carlson

went down, did you notice?
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A. No. I presume the keg was picked up just the

money—I don 't think there was ten seconds between

the time that Smith gave the order for him to get hold

of the other end of the keg until the elevator went

down.

Q. That is to say, Smith gave him the order when

they were about two feet away from the eleA^ator to

pick up the keg of lead, and each one took hold of an

end of it?

A. I could not tell whether he took hold of the end

after he got on the elevator.

Q. Were they both ahold of the keg ?

A. They Avere both ahold of the keg when I looked

up. I just stooped down loadinsj a truck and I

glanced right back and saw

—

Q. Then you saw the keg was on the elevator.

A. I saAv Carlson was standing on the elevator.

Q. I see, and had hold of the keg?

A. Yes, sir.

Q. So that he must have stepped from the deck

on to the elevator with the keg in his hand ?

A. Well, that I could not say. The keg might

have been on the elevator before he picked it up. I

don't know about that.

Q. Well, I understood you to say that they picked

it up about two feet away from the elevator?
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A. Well, I said that lie told Mm to get hold of the

end of the keg.

Q. And thej^ were about two feet

—

A. (Interrupting.) But whether for the pur-

pose of rolling it, or picking it up, I don't know.

Q. But you said they were about two feet from

the elevator at that time ? A. Yes, sir.

Q. And the next thing you saw they had hold of

the keg and he was on the elevator.

A. Yes, sir.

Q. And then is when it went down, and at that

time you called to him to look out ?

A. Yes, sir, that is right.

Q. Your call was too late, was it ? A. Yes.

Whereupon the plaintiff, to further support the is-

sues in his behalf, called W. D. BIRKS, who being

first duly sworn, testified as follows:

Direct Examination.

(By Mr. McGINN.)

Q. Your business, Mr. Birks?

A. Longshoreman.

Q. How long have you been engaged in that busi-

ness ?

A. Well, principally since about 1902.

Q. And where have you been engaged in that

work ?
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A. Well, since 1905 I have been in the employ of

this Portland & Asiatic Steamship Company, and the

San Francisco & Portland Steamship Company.

Q. That is a part of the same?

A. ) V'es, sir.

Q. Where were you on the day Carlson, the plain-

tiff here, got hurt ?

A. Why I was running a truck from the ship to

the dock.

Q. You may state to the Court and the jury what

you know and saw ?

A. Well, I was standing in the port when the ele-

vator went down

.

Mr. FENTON.—Standing where, Mr. Birks, I

didn't hear?

A. I say I was standing in the port when the ele-

vator went down.

Mr. FENTON.—In the port?

A. Yes; the opening into the ship, you know,

where you go on to the dock.

Q. Go right ahead.

A. And I noticed, you know, when they rolled

this keg of lead on the elevator, that is Smith got hold

of it, the foreman, and rolled it out.

A. Smith, the foreman, got hold of this keg of

lead and rolled it out on to the elevator ; that is, then

he asked Carlson to get hold of it and help him break
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the jam, jar it loose ; so that one of them had hold of

each end of the keg and they jammed it down, and I

happened to be noticing, you know ; I was standing

facing, and just as the elevator broke loose why he

halloaed for Carlson to get off of the elevator. WelL

the man had no chance ; he had already started you

know; it broke loose with that jar; and that is about

all I think, that I noticed in particular.

Q. Where was this keg that was spoken of when

the foreman commanded Carlson to take hold of the

other end of it ?

A. Well, he was just rolling it along the dock,

you know. I didn't notice just how close to the ele-

vator he was. He says, ^'get hold of that" to Carl-

son, and I didn't notice you linow, just when he did

take hold, whether he took hold before he went on

the elevator or after the keg was on the elevator.

Q. How conmaon is it for these things to get

jammed?

A. Well, I never noticed that elevator to be

janmied, in fact, I never worked that steamer many

times.

Cross-examination.

(By Mr. FENTON.)

Q. Mr. Birks, I didn't quite understand what

you were doing that day at the time of the accident ?
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A. Why, I was running a truck, trucking freight

from the deck of the steamer to the dock.

Q. From these elevators?

A. Yes, the freight came up on the elevator.

Q. Oh, I see. As I understand, the freight was

being lifted out of the hold of the ship on a level with

this deck. A. Yes.

Q. And then there were men that unloaded the

elevator as it came up? A. Yes.

Q. And loaded on to 3"our trucks?

A. Yes, sir, that is right.

Q. And then you took the trucks and wheeled

them out onto the dock? A. Yes.

Q. How many men were there working there in

your capacity at that time? A. Trucking?

Q. Yes.

A. Well, it is hard to tell. There probably were

over a hundred men employed forward and aft on the

steamer.

Q. Well, I mean at that particular place ?

A. Well, there was anywhere from—Oh there

possibly might have been twenty-five or thirty.

Q. Now, where do the men that unload these ele-

vators, where do they put the freight? There were

four men some of the witnesses testified that were

unloading each elevator ?

A. Where did they put it ?
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Q. Yes.

A. They iDut it on the track. You go right up to

the elevator with your truck.

Q. Oh, and. then you wheel it out?

A. Yes, and you take the trucks out.

Q. Oh, I see. And how far were you wheeling

before you came back?

A. Well, we were wheeling on the dock. The

freight was being assorted on the dock, and so all told

it would be five minutes between truck loads.

Q. You would come up with your empty truck

right alongside of the elevator, would you?

A. Yes, sir.

Q. AVould the men lift the freight off of the ele-

vator onto the truck, or onto the deck?

A. They would lift it out right on the truck. Of

course, we let the truck get up, you know, so the

freight was right on a level with the truck.

Q. What were you loading that day?

A. Well, I don't remember; miscellaneous, mer-

chandise and such as that.

Q. That is, there would be four men to each ele-

vator? A. Yes.

Q. And they would take the freight and load it

onto your truck; you took up your truck that way

(illustrating) ? A. Yes, sir.
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Q. Held \x]) your front, and then when it was put

on you turned and wheeled off ; that is the way it is

done? A. Yes, sir.

Q. Bid you see Carlson there operating the ele-

vator during the time

—

A. (Interrupting.) Operating the winch?

Q. Yes ; he w^as acting as winchman that day ?

A. Well, I had not paid particular attention to

him, you know.

Q. But you knew he was acting as winchman,

didn 't you ?

A. Well, I can't say that I did know that he was.

Q. What did you first notice that called your at-

tention to the fact there was something the matter

with those elevators?

A. AVell, I could see, jou knoAv, the elevator was

stuck. They were not getting any freight. There

were several of them jumping around trying to fig-

ure some ^way to get it loose.

Q. Who were they jumjiing around trying to fig-

ure some way to get it loose ?

A. Well, there was Smith the foreman, and Carl-

son, and I can't say as I particularly remember any

one else.

Q. Now then, there was Smith and Carlson try-

ing to get it loose ; what did they do ?
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A. Well, the first thing I noticed was when they

brought this lead out from the wing.

Q. You didn't see the scantling that was used?

A. NOj I expect that was before I was on the

deck.

Q. You didn't see the iron bar that was used?

A. No, I didn't notice that.

Q. The first thing that you saw was, you saw it

was stuck? A. I saw that it was stuck.

Q. And you saw

—

A. I saw them come out with the lead.

Q. Where did they get the lead, did you notice?

A. Wh}^ it was laid right forward of the bridge.

Q. That would be over—this is the port elevator ?

A. That would be the starboard elevator.

Q. The starboard elevator; and now it was over

here the lead was (indicating) ?

A. No ; it was on the starboard side in the wing of

the ship, right forward of the port.

Q. That was about a three hundred pound keg

of lead, was it ?

A. Yes; I should judge it was something like

that.

Q. About how big was it in size?

A. Oh, well, the keg would probably stand as high

as this railing from the floor that I am sitting on.
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Q. How high with reference to this floor here

would it be, eighteen inches?

A. Yes, it would be higher than your hand.

Q. Twent}^ inches ?

A. Yes ; about ; something like that.

Q. About twenty inches. A. Yes.

Q. And what was its diameter through?

A. Well, I don't know.

Q. Twelve inches ?

A. Yes
;
probably more than that.

Q. Fourteen probably?

A. Yes, something like that.

Q. Twelve to fourteen inches through, and about

eighteen to twenty inches long? A. Yes.

Q. Now, did you hear Smith say an}i:hing to

Carlson about getting the lead ?

A. Well, I heard him holloa to get the lead; I

don't know as he particularly mentioned Carlson.

Q. What did you see him do with it ?

A. Smith got hold of it himself, and there was

nobody seemed to jump in and get hold of it; he was

in a hurry and so he rolled it up himself.

Q. Rolled it up along the deck to the elevator?

A. Yes, sir.

Q. The elevator was how higli above the floor or

deck, about?

A. Oh, it was probably four or five inches.
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Q. And they rolled it up how close to the elevator

before they took hold of it to lift it up ?

A. Well, I think they just rolled it right up, you

know, and switched one end. You know these kegs

have kind of a bevel to them, and when they get

caught they could turn the keg around onto the ele-

vator.

Q. On to the elevator? A. Yes.

Q. When they got onto the elevator what did they

do?

A. Smith was standing on the deck of the ship

holding one end of the keg, and Carlson on the ele-

vator with the other.

Q. What did they do then?

A. They used it as a battery ramming.

Q. And how many times did they raise it up and

throw it down ?

A. Well, of course, I could not say just the num-

ber of times, but it was not over three or four times.

Q. They made three or four efforts with the full

weight of that thing ?

A. Yes, of course, they didn't raise it up high.

Q. How high did they raise it up?

A. About that high above the floor (indicating).

Q. About how high above the floor?

A. Six or eight inches ; something like that.

Q. And then let it go down?
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A. Yes, jammed it down.

Q. Four or five times? A. Yes.

Q. All the time Carlson was standing on the ele-

vator ?

A. He was standing on the elevator, yes.

Q. How, about the middle of it ?

A. Well, I should judge he w^as something near

just so he could handle the keg. I say, I just sup-

pose he was something near the center, so he could

get handily hold of the keg and use himself. Well,

I was standing on the starboard side, right abreast

of the elevator at the port.

Q. Abreast of the starboard elevator?

A. Yes. I sux)pose I could have looked across

and saw the other elevator, but I was watching them

and I didn't notice.

Q. You didn't pay any attention to the other ele-

vator ?

A. I didn't look at the other elevator.

Q. When they got a good blow at that with the

keg of lead, the whole thing went down, Carlson and

all?

A. The whole thing went down, yes, Carlson and

the lead and the elevator.

Q. Did you hear anybody call to Carlson not to

get on there, or get off?
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A. Nobody called to liim not to get on that I

heard.

Q. Nobody told him not to get on or get off?

A. y/ell, the man practically could not use the

lead without getting on.

Q. I know, but you need not answer that way..

But nobody told him to get on.

A. I can say I heard nobody tell him to get on.

Q. And you didn't hear nobody tell him not to

get on?

A. No, not until the elevator started, and the last

blow came down.

Q. At the last blow the elevator started?

A. Yes, sir.

Q. And it was too late then?

A. It was too late then. The man had no chance

to get off.

Whereupon SOLOMON PEPPIN was recalled

on behalf of the plaintiff and further testified as fol-

lows:

Direct Examination.

(By Mr. McGINN.)

Q. How many men did you say were engaged in

unloading the elevators that night? A. Pour.

Q. And how many were engaged at the time that

this accident came to the plaintiff?
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A. There were two of us then engaged on taking

the freight off of the other elevator, and iMr. Carlson

was then busy trying to ^yj the other one loose.

Q. Something has been said about the winchman

;

was that his sole duties there to act as winchman ?

A. No, sir.

Q. What else did he do? A. Helped load.

Q. He was helping you load? A. Yes, sir.

Q. And in addition to that he was running this

thing ? A. Yes, sir.

Cross-examination.

(By Mr. FENTON.)

Q. Now, Mr. Peppin, let me understand that. At

the time this port elevator was stuck, the starboard

elevator was stuck, you were unloading the other

elevator? A. Yes, sir.

Q. At the time the starboard elevator was stuck

you were unloading the other elevator?

A. The other one was down in the hold at that

time, at the time it stuck.

Q. Yes. Well, I thought 3^ou said 3^ou were un-

loading the port elevator at the time it was stuck,

didn't you?

A. Why we took off, there was about five or six,

I think it was, kegs of lead, or something, I have for-

got what it was.
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Q. That is, off of this port elevator you took five

or six kegs of lead off of that that while the other

elevator was stuck ? A. Yes, sir.

Q. Well, then, it must have been up level with the

deck, wasn't it, when jou unloaded it?

A. Yes, sir.

Q. It stayed there then, didn't it, while this other

elevator was stuck ? A. Yes, sir.

Q. So that it was not brought up, except it was

with a load, and you unloaded that load while this

port elevator was stuck?

A. We rolled off four or five kegs, or something, ,

I forget what it was.

Q. And it was not changed from that position

until after the accident happened ? A. No, sir.

Whereupon counsel for defendant asked leave to

amend the first further and separate answer and de-

fense set forth in the answer of defendant as follows

:

By inserting in line 19, page 2 after the word

*' winch" the following: "And so negligently careless-

ly operated said winch and steam therewith as that

said port elevator came to the deck, while starboard

elevator was so caught.
'

'

By inserting in line 21, page 2 after the word

** caught" the following: ''And said port elevator

raised.
'

'

Which amendment was allowed.
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Whereupon said witness on redirect examination

further testified as follows

:

Q. Do I understand you that they were working

this elevator during the time that this one was stuck ?

A. When this elevator came up it was partly

loaded, just a few kegs of something.

Q. ¥/'hich one? A. The iDort elevator.

Q. The port elevator ?

A. And while the}^ were working that elevator,

m^yself and I think, if I am not mistaken, a man

named John Peterson rolled off what there was on

the elevator, and then I stepped aside and went to

loading freight.

Q. That is wdiilst Carlson was engaged here in

tr3'ing to unloosen this?

A. Yes, sir; or rather, no, no, not while Carlson

was engaged trying to loosen it; it was during the

time that they were rolling the lead oif

.

Mr. FENTON.—Rolling the lead on to the other

elevator ? A. Yes, sir.

Q. During the time they were loading the lead on

to the other jou brought this up?

A. Yes.

Q. You brought it up from below?

A. I don't know who brought it up.

Q. Oh, 3^ou unloaded it ?

A. I unloaded it, yes, sir.
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Recross-examination.

(By Mr. FENTON.)

Q. You don't know how long before that other

elevator was jammed or when with reference to the

time that you first notice that it was janmied, that that

loaded elevator on the port side was brought up that

you unloaded while they were working there?

A. No, it was only a matter—the w^hole thing hap-

pened you know in three or four, two or three min-

utes ; I could not tell.

Q. It was brought up with a load ?

A. Well, with a part of a load.

Q. Yes ; and jou unloaded it while they were try-

ing to unloosen the other ? A. Yes, sir.

Q. (The COUET.) Hoav did they bring that ele-

vator up there, by the operation of the winch ?

A. Yes, sir.

Q. (The COUET.) Who operated the winch?

A. That I could not tell. I might have known

that particular night, but I could not tell now who

it was, whether it was the quartermaster or who it

was; I don't know.

Mr. FENTON.—Do you know, Mr. Peppin, wether

that elevator came up very slowly on account of some
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steam having been left on by reason of the way the

winch was left, the lever was left?

A. I could not swear how fast it came up ; I don't

know how fast it came up, no.

Mr. FENTOX.—Well, it had to have steam be-

fore it could come up, didn't it?

A. Certainly.

Whereupon plaintiff rested his case.

Whereupon counsel for defendant at the close of all

the evidence offered or admitted on behalf of the

plaintiff moved the Court for a judgment of nonsuit

on the ground that plaintiff had failed to prove a case

sufficient to be submitted to the jury and the proof

showed that the injury was caused by his own negli-

gence or that of his fellow-servant. Which motion

was overruled; to which ruling defendant then and

there excepted, which exception was allowed.

Whereupon the defendant to support the issues in

its behalf, called E. W. MASON, who being first duly

sworn testified as follows

:

Direct Examination.

(By Mr. FENTON.)

Q. Captain Mason, what is your business?

A. Master mariner.
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Q, And where are you employed now, and in what

capacity ?

A. The San Francisco & Portland Steamship

Company, on the teamer "Costa Kico."

Q. You arrived in port this morning on the " Cos-

ta Rico"? A. Yes, sir.

Q. And you were subpoenaed to-day?

A. Yes, sir.

Q. Were you present at the time of this accident

to Carlson ? A. No, sir.

Q. Were you familiar with the "St. Paul" and

these elevators that he operated on the day of this

accident? A. Yes, sir.

Q. What was your position on the
'

' St. Paul '

' ?

A. Chief Officer.

Q. And as Chief Officer what were your duties?

A. Well, to in a way look out for the welfare of

the ship in general, and to have an eye around the

freight.

Q. Well, these elevators were familiar to you, and

the way in which the}^ were operated at the time ?

A. Yes, sir.

Q. I will ask you to state to the jury, or explain

to the jury what these blocks were put in there for,

if they were put in, that were called safety blocks by

some of the witnesses, and what was their purpose ?
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A. They were put there for the protection of the

elevators.

Q. And ^yhen they were installed, if jon know?

A. About two months after the ship made her first

run up here ; that is, she had been running from Port-

land to San Francisco for two months then we in-

stalled, as I called them, the bumpers, which would be

the proper names for them.

Q. They are bumpers simply? A. Yes.

Q. Now I wish you would explain to the jury

where those bumpers are put with reference to this

model, and their purpose?

A. The bumpers, these bumpers that are here (re-

ferring to model), they are a little oif to one side.

The bumpers were put right on the slide here. There

is a steel rod that runs up and down on the slide here.

There is a steel rod that runs up and down on both

sides that the elevator slides up and down on. For

instance, these are the rods here, or, in other words,

the slides that the elevator slides up and down on.

Q. That is this (indicating) ?

A. This here, yes. These here bumpers were

made fast to this sill. This slide here on each side

was fastened to a beam. The beam of a ship. All

beams in a ship are the same kind ; thej' are all made

exactly the same. There are lots of them. Looking

downward they are about eighteen inches, and their
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thickness is about five eighths thick, and on the end of

them, that is the beam, end, tliey are just rounded over.

For instance, we will say it was 1 and five eighths

thick iron, and the bottom of it as I say, that is this

here, the thickness here, was just rounded over this

way (illustrating).

Q. Is that iron?

A. No, not iron ; it is just the regular iron ties.

Q. But it is iron?

A. It is not iron ; it is steel ; and instead of being

flat and having sharp corners on it is it just rounded

off, so in case you store cargo up there there is no fear

of any chafing or anything.

Q. Then these beams from which the elevators

are suspended by these steel bands are fastened to

the iron beam of the ship ?

A. Yes, the cross-beam of the ship.

Q. Then there was something said in the testi-

mony here about flanges?

A. Well, the only flanges there is is the rounding

of the beam,

Q. Oh, it is the shape of the beam?

A. That is the idea. There is no flange on there

at all. It is the rounding of the beam.

Q. Then it is kind of quartered ?

A. That is the idea.

Q. Is it the same on the four sides ?



vs. Andre IV Carlson. 123

(Testimony of E. W. Mason.)

A. There is only one end you know.

Q. The bottom?

A. For instance, it is a board stuck up to the wall

;

consider this is the beam of the ship (illustrating)
;

the beam is fastened up to the ship like that; that is

the strengthened part of the ship ; that is the strength-

ened part of the ship, and this is the beam that laj^s

out here; we will shift that around this way to get

the flat side of it; this beam here is just rounded;

there is no flange out on the ends at all; it is just

rounded, although it is rounded there is we might

call it a lip ; that is to say, naturall}^ if you were to

round that the thickness here is a little heavier, prob-

ably a sixteenth of an inch on each side.

Q. Well, now, how do you explain to the jury how

these elevators could get caught on that iron beam?

A. I can 't see it. I don 't understand it. I was in

the ship for the eight months that she ran up here,

and I have never seen it jammed there before; and

before these bumpers were put there too; and after

the bumpers were put there I never heard tell of it.

Q. What was the object now, of these bimipers,

you say?

A. To protect this part of the elevator, the frame

of the elevator.

Q. The frame?



124 Tlie San Francisco and Portland S. S. Co.

(Testimony of E. W. Mason.)

A. Yes, the top frame of the elevator.

Q. So they would not go in against the iron, but

against the wood?

' A. That is the idea.

Q. How were these bumpers constructed?

A. Oh, just hardwood about eight inches long, and

six inches in diameter ; that is the square of it.

Q. Did you have any rubber, or anything about

it? A. Yes, sir.

Q. On the bottom? A. Yes.

Q. So as to protect the top of the elevator against

coming up against the beam ? A. Yes, sir.

Q. Now, on this particular day it is claimed that

these bum.pers were off of the starlx)ard elevator ; do

you know anything about that ?

A. No, I don't know. But if they were on the

other side they must have surely been on that side,

or there had not been any there at all.

Q. You don't know personallly, except from the

fact that if they were on the one side they ought to

have been on the other ? A. Yes, sir.

Q. Did you ever know of this elevator getting

caught in this so-called flange before?

A. No, sir.

Q. Were you present at the time of the accident f^

A. No, sir.

J
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Q. You didn't see the accident?

A. I didn't see the accident.

Q. You had no conversation with Mr. Carlson,

and don't know anything about the accident person-

ally?

A. Ko, sir, no more than the information I got

after the accident.

Cross-examination.

(By Mr. McGINN.)

Q. Did 3^ou make an examination of these bump-

ers before the ship left San Francisco ?

A. A^Tien are you referring to ?

Q. On the trip from San Francsico, the time that

Carlson was hurt, did you make any examination of

the elevators?

A. I would not say that particular trip.

Q. It is customary, isn't it, for the officers of the

ship to always make a tour of inspection?

A. Yes, sir.

Q. The Captain does it every day, doesn't he?

,A. Yes, sir.

Q. At sea? A. At sea, yes, sir.

Q. And he takes you with him ? A. Yes.

Q. And whom does he take with him ?

A. The chief steward.
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Q. And did you make an examination on that trip

every day when you were coming from San Francisco

to Portland of the freight elevators ?

A. Why, no, sir.

Q. Why did you not?

A. Why it was impossible to get there. The ship

was full of cargo, that is in the hold of the ship.

Q. Did you make any inspection before the men

commenced work here in Portland to ascertain

whether those bumpers were there ?

A. You could not get there at that time, no, sir.

Q. So no examination was made to ascertain

whether those bumpers were there. When did you

make an examination, can you tell, prior to the time

this man was hurt, to see whether those bumpers were

there ?

A. I would not say whether they were there or not.

Q. You don't know? A. No, sir.

Q. Did you make any examination after the acci-

dent happened to Carlson to determine how it was

that this thing got stuck up there in the flanges, or

what has been termed the flange ? A. Yes, sir.

Q. You did make an examination. Did you find

the bumpers on the starboard elevator?

A. I can't say.

Q. You don't remember? A. No, sir.
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Redirect Examination.

(By Mr. FENTON.)

Q. If tliey were taken oif, you did not replace

these bumpers after the accident ?

A. If the bumpers were taken off tliey were not

replaced, sir.

Whereupon the defendant to further support the

issues in its behalf called PETER SMITH, who be-

ing first duly sworn, testified as follows

:

Direct Examination.

(By Mr. FENTON.)

A. Mr. Smith, where do j^ou reside, please ?

A. I reside 985 East Fourteenth, Portland.

Q. And were you in the employ of the Steamship

Company on the 26th da}^ of September, 1905, when

Mr. Carlson went down on this elevator?

A. I was, sir.

Q. I wish you would just tell the jury, these gen-

tlemen here, what you know about this accident, what

you first saw, and all about it in jour own way ?

A. Well, I come in from the dock, I happened

to be at the dock at the time that elevator was stuck,

and I just happened to come in, and I saw Mr. Carl-

son working at the elevator so I asked him what the
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trouble was ; he told me the elevator was stuck, and

at the time he had a scantling of two by four there

to try and get the elevator down, to get it loose, and

I went in to help him. I think I got hold of an iron

bar and tried to break loose, but it would not come

;

it would not be loose. Then I looked around, I think,

for something heavier to handle it. Well, in the

freight in the end of the ship there was a lot of lead

kegs laying ; so I told Carlson to come and give me a

hand to get a lead keg. I told him too, I got hold of

the keg, and I says, "Now, stand clear of the eleva-

tor," not to go on the elevator.

Q. You told him to stand clear of the elevator 1

A. To stand clear of the elevator.

Q. Had he been on the elevator with the scantling ?

A. He had been on the elevator with the scantling.

Q. And was standing on it jamming it at the time ?

A. Yes.

Q. Was that the time you told him not to stand on

the elevator ?

A. No ; it was at the time him and me got hold of

the keg of lead.

Q. Did you see him on the elevator with the scant-

ling?

A. I saw him when I came in on the elevator, with

the scantling.
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Q. Well now, go on ?

A. Well, we rolled that keg of lead up to the ele-

vator, just rolled it on the deck, and it must be heavi-

er, it must be a two hundred pound keg of lead at

that time.

Q. About how big was the keg ; do you remember

about its length and its height, its length and dia-

meter ?

A. I don't know ; I should think about, it ought to

be about twenty inches long, I guess, and probably

sixteen or eighteen—I mean lengthwise about thirty

inches, and about eighteen

—

Q. About that long (indicating) ?

A. About that long (indicating).

Q. And about that

—

A. About that high.

Q. And it weighed about how much ?

A. I should think about two hundred pounds.

Q. It was one of the kegs you had been unloading

there, was it?

A. No; it was another keg laying up there what

had not been taken out yet.

Q. Well, it had been taken out of the ship ?

A. The other deck.

Q. Oh, the other deck?
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A. Yes. This deck was full of freight too. We
had to get to that a little later.

Q. Gro on and tell what Carlson and you did with

this keg of lead?

A. Well, when I got the keg of lead down to the

elevator I got hold of one end, and I told Carlson to

get hold of the other end and prie it down, drop it

down on the elevator and jar it loose.

Q. Well, did you get on the elevator.

A. No, sir.

Q. Did you tell him to get on ? A. No, sir.

Q. What did you tell him ?

A. Well, I just told him to take hold of the keg

of lead and give us a lift on it, and he stepped on the

elevator.

Q. He was left-handed? How is that?

A. He just stepped on the elevator at the same

time when he dropped it.

Q. Oh, he stepped on to it just the moment he

dropped it?

A. I should think so, or some time before.

Q. How many times before that had you thrown

that keg of lead on the elevator?

A. I think we had only thrown that keg one time.]

Q. That was the time it went to the bottom?

A. That was the time it went to the bottom.
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Q. I see. How far away from the edge of the ele-

vator were you standing when you threw it onto the

elevator?

A. I was standing right here (indicating with re-

ference to model)

.

Q. And you had hold of one end of it ?

A. Well, yes, when I lifted it up.

Q. You lifted it up and he had hold of the other

end ? A. Yes, sir.

Q. Now at the moment you told him to throw it

onto the elevator^ and at that moment he stepped onto

the elevator did he?

Q. Well, what is the fact about that ?

Q. What is the fact about that, as to just when he

stepped on to the elevator with reference to your tak-

ing hold of the end of the keg ?

A. Well, now, that is a thing what I can't posi-

tively remember, if he stood on top of the elevator

at that time, or not, or just stepped on. That is

impossible to remember; it is quite some time ago,

two years ago.

Q. Well, how many times did you lift it up and

throw it down, did you say?

A. We only lift it up one time, as far as I can

remember.

Q. I see. Now, something has been said here

about your ordering the other elevator up.
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A. Not what I said.

Q. Or somebody; I think they said it was Mr.

Smith, ordered it up ; what is the fact about that ?

A. No, I didn't order the elevator up.

Q. Was the other elevator up at the time jou

were trying to jar this loose, do you remember?

A. The elevator was up, because I saw them tak-

ing freight oft' of it.

Q. Then when Mr. Pej)pin says it was up and

they were unloading it, that is the way you remem-

ber it, that they had just unloaded the other elevator

while this one was jammed, and stuck, and while

you were trying to get it loose ?

A. Yes; that is the time they took the freight

off of the other elevator.

Q. Yes ; how was that elevator operated. I mean,

what moves the elevator? Just tell the jury what

moves it when it is all right.

A. Well, up here (indicating on model) is the

lever what comes up here, right between these two

elevators. When you send the starboard elevator

up, you throw it back. Of course, you don't throw

it very far, probably about six inches.

Q. You move it this way 1

A. Yes, sir, this is the lever here. When you

send this up you throw it this way; when you send

the other one up you throw back this, just reverse.
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Q. How do 3^ou control the steam?

A. The steam comes in here. The winch is back

here, and the regulator here, and here was a rod

sticking out here, and here is a little wheel on this

rod to turn the steam.

Q. Who works that steam, the man that works

the lever?

A. The man that works the lever works the steam.

Q. Sup|)ose you leave a little steam on there, will

the elevator move slowly?

A. Well, it all depends on how this lever was.

Q. If you leave the lever perpendicular, why it

will be stationary?

A. It will be stationary in the center.

Q. Suppose you leave it a little off the center?

A. Leave it a little off center and properly set

for this elevator to come up, and leave a little steam

on, this other elevator would gradually walk up,

Q. It would do that, would it?

A. It would do that, yes, sir.

Q. Who was operating this lever at the time of

the accident and immediately before Mr. Carlson?

A. Mr. Carlson was.

Q. Well, there was nobodj^ else there to operate

the lever but Carlson, was there?

A. Not that I know of.
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Q. Do you remember how long before that Carl-

son had ever operated this elevator ?

A. Well, he was operating the elevators off and

on, there. Of course, he was no regular, what we

call a much driver. The regular winch driver what

we had here was not there that day.

Q. Wasn't there that day?

A. Wasn't there that day and Mr. Carlson took

it.

Q. He had operated winches before that?

A. He operated them quite a number of times

before.

Q. And on this day he says he was operating the

elevator about four hours before the accident; is

that the way you remember it?

A. Well, I could not remember how long he oper-

ated it, because I was not much in the ship; I was

mostly on the dock ; I could not say.

Q. What do you know, Mr. Smith, about these

blocks? What do you call them there; what are

they, bumpers or what?

A. They are called bumpers, yes, sir.

Q. What are thej^ for? What is the object of

them?

A. Well, so far as I could see, the good of them

blocks there they was—Well, the first thing, of
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course, when the elevator comes up so high it struck

them bumjoers, and of course, you could not go any

further.

Q. It was to stoj) the elevator, was it?

A. No, sir, not to stop the elevator. You turned

the steam off to stop the elevator.

Q. You don't stop them with the bmnpers, you

stop them with the steam?

A. That is right, you stoj) it with the steam.

Q. If the bumpers were not there and it went on

up, what effect would it have on the machine?

A. Well, it would bend the frame, and stick the

frame up against the top.

Q. Is that why these frames were put in?

A. I think they were, yes, sir.

Q. Do you remember on that particular day about

two of these bumpers being out, that is the biunpers

for the starboard elevator; do you remember any-

thing about that? A. I didn't notice.

Q. You didn't have anything to do with that?

A. No, sir.

Q. What was 3^our part of the work there? You

iid what? A. I was general foreman there.

Q. And you undertook to help this man jar loose

this elevator? A. Yes, sir.

Q. Had you ever had it stop on 3'ou there before ?

A. Not while I remembei\
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Q. Well, both of you knew it was pretty badly

stuck? A. We knew it was stuck.

Q. Did you see Mr. Carlson use an iron bar there

trying to pry it loose, or was that before you came ?

A. I didn't notice. I know he had something,

whether it was an iron bar, or scantling, I know he

had something trying to pry it loose.

Q. At that time you saw him on the platform of

the elevator? A. Yes, sir.

Q. Then is when you told him to get off?

A. No, sir.

Q. When was it you told him to get oft ?

A. When I got hold of the keg of lead.

Q. One witness stated here he didn't have time

to get off. What did you say about his getting on

there, in the first place, if anything?

A. I didn't tell him to go on?

Q. What?

A. I didn't tell him to go on there, no.

Q. Did you tell him not to go on?

A. I told him to stand clear of the elevator when

I got hold of that keg of lead.

Q. To stand clear of the elevator?

A. Yes, to stand clear of the elevator.

Q. When did you tell him that with reference to

the time he took hold of the keg?
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A. That was probably a half minute before he

lift the keg up. •

Cross-examination.

(By Mr. McGINN.)

Q. You say that you were general foreman down

there, Mr. Smith? A. Yes.

Q. How long had you been general foreman?

A. Well, four years. While I was general fore-

man, of course, when w^e get two ships in I am gen-

eral foreman down here on this dock here, the steve-

dore you would call it, the head stevedore takes

charge of the other ship and leaves me in charge of

this ship here for the San Francisco & Portland

Company.

Q. You are in the service of the Portland & San

Francisco Steamship Company?

A. Yes, sir.

Q. Working for them? A. Yes.

Q. And general foreman for them?

A. Yes, sir.

Q. General foreman on the day that this acci-

dent happened to the plaintiff in this cas6?

A. Yes, sir.

Q. Do you remember when you first saw—when

did this happen, at what time?
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A. Well, I could not recall the time; I know it

was after supper; I know we had been to supper.

Q. How many men were there with Carlson work-

ing with Carlson on the deck ?

A. Why, at the time, at this time?

Q. Yes.

A. Well, we had, I think there was somewhere

about two men besides Carlson on that deck when

that happened there.

Q. What was Carlson doing there?

A. Carlson was operating those elevators.

Q. He was Avhat?

A. He was operating those elevators.

Q. AVhat else was he doing?

A. Well, that is all. When he operated the ele-

vators, that is all he was asked to do, just operate

them.

Q. Did you hear the testimony of Mr. Peppin who

said he was not only operating the elevators but

he was helping to load the freight on the trucks?

A. He was never asked to do that.

Q. A¥ell, what are the facts, was he doing it?

What are the facts about that; what was he doing?

A. He was just operating the elevators when he

was operating them.

Q. Well, was he doing anything else that night

besides operating the elevators?
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A. Oil, I guess he was doing something else
;
yes.

Q. Well, what else was he doing'?

A. Just when the regular winch-driver, the quar-

termaster was there, he was loading trucks.

Q. What was he doing this night in addition to

loading elevators, did he do anything else ^.

A. Probably loading trucks.

Q. What is that?

A. Probably loading trucks, yes?

A. Yes, sir.

Q. Now, where were you when you first learned

this starboard elevator here, had been caught in a

beam?

A. I just come in from the dock into the ship.

Q. Came into the ship? A. Yes, sir.

Q. What called your attention to the fact it was

stuck in the beam?

A. Because I saw Mr. Carlson trying to pry it

down with a scantling.

Q. What did you say to him?

A. I asked him what was the matter.

Q. What did he say?

A. He told me it was stuck.

Q. What did you say?

A. I said, "Let's get it clear."

Q. Well, what did j^ou do?
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A. Well, I lieliDed him with the scantling first.

Of course, we didn't do any good, so I told him to

give me a hand with that keg of lead.

Q. Yes ; then you ordered him to give you a hand

with a keg of lead? A. Yes, sir.

Q. Well, did you both go and get the lead, or

did anybody roll it?

A. He followed me up to get the lead
;
jes, sir.

Q. And you both got the lead together?

A. Both got the lead together.

Q. Did you carry it down to the elevator to-

gether, or did you roll it?

A. No, sir, we rolled it on the elevator, to the

elevator.

Q. You rolled it on the elevator? A. Yes.

Q. You rolled it up here you say, to the edge of

the starboard elevator? A. Yes, sir.

Q. And you told him to take hold of the other

end of it? A. Yes, sir.

Q. Now, just show to the jury here how that

was lying, how this lead was lying here (referring to

model). A. Can I get this up?

Mr. McGINN.—Carlson will manipulate that for

you.

Mr. CAELSON.—(Working with model.) Do

you want the other one up?
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WITNESS.—No. Now, we rolled a keg, the keg

was laying up here, and we rolled it down to the

elevator.

Q. Yes; and you told him to take hold of the

other end of if? A. Yes, sir.

Q. Which way were you standing?

A. I was standing right here (indicating with

reference to model).

Q. Did you ask him to take hold of it here ?

A. I did, sir.

Q. It is not a fact it was lying across here?

A. No.

Q. So the only way he could get hold of it was to

get on there with it?

A. No, sir; it was laying here.

Q. You are positive of that?

A. I am positive of that.

Q. Didn't you say a while ago it happened some

time ago and you could not tell whether it was laying

that way or this way? A. What was that?

Q. What did you say? A. What is it?

Q. I say, you said a while ago you could not re-

member, that it had been so long ago.

A. Oh, well, that is how it was done. I don't

remember how he happened to step on the elevator.

Q. You don't know how he happened to step on

the elevator ? A. No, sir.



142 The San Francisco and Portland S. S. Co.

(Testimoii}^ of Peter Smith.)

Q. Wasn 't it necessary for him to get on that ele-

vator to do what you told him to do ?

A. No, sir.

Q. It was not ? A. No, sir.

Q. Now, did you call to him to look out ?

A. No, sir.

Q. You didn't call to him to look out?

A. No, sir.

Q. You didn't call to him to look out?

A. No, sir.

Q. You heard the testimony of Mr. Birks that you

called to him to look out?

A. Not that I remember, I didn't.

Q. You did not? Now, how did this other ele-

vator get up there?

A. How did it get up there?

Q. Yes.

A. Well, it was carried up with steam.

Q. Well, who brought it up ?

A. Who brought up the elevator?

Q. Yes.

A. Well, that is more than I could tell you.

Q. You were there, weren't you?

A. I was there.

Q. Carlson did not bring it up, did he ?

A. That is more than I can tell you.

Q. Did he bring it up?
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A. As I said, he must have reversed that lever and

let a little steam on, and it came up anyway ; that is

the only way I can see how the elevator came up.

Q. Did you see it up at the tune you and he were

engaged together?

A. I saw them taking freight out of that elevator

and putting it on the trucks and taking it ouf?

Q. At the time you took this lead and rolled it over

here, did you see that other *? A. Yes, sir.

Q. You saw that other ? A. Yes.

Q. Well, you know if that fell, then, it was going

to fall to the bottom, didn't you? A. Sure.

Q. Did you want that elevator to fall fourteen

feet to the bottom?

A. Tha is the only way I could get it down.

Q. The only way you could get it down. Isn't

it a fact as it was originally intended, you supposed

it would only make a fall of about five inches there ?

A. No, it couldn't make a fall of five inches sure

enough.

Q. Then you wanted this elevator up here, didn't

you. A. No, sir.

Q. You didn 't want it there ?

A. No, sir. I don't know how it came up there.

Q. You didn't want it there? A. No.

Q. Why didn 't you say a moment ago it was neces-
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sary to have it up there in order to get a fall of four-

teen feet? A. No, sir, I didn't say that.

Q. What did you say?

A. I didn 't say anything of the kind, sir.

Q. Well, what did you say?

A. I say I wanted that elevator down, so I wanted

it clear.

Q. You wanted this clear? A. Yes, sir.

Q. Did you want this one up here ?

A. No, sir.

Q. You didn't want it up here?

A, No, sir.

Q. Then you didn 't want it to any more than from

here to there?

A. That would have been enough.

Q. That would have been enough ?

A. Yes.

Q. Then you knew perfectly well when you saw

this elevator over here and you rolled this lead over

here and threw it, it was going to fall fourteen feet,

didn't you?

A. Oh, I know we wanted it down sure.

Q. Yes; you knew it was going to fall; that ele-

vator was going to fall fourteen feet when you threw

that lead on there, did you?
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A. Well, I probably didn't recollect it was going

to be that fall at the present time.

Q. (Mr. FENTON.) What is that?

A. I say I didn't recollect probably it was going

to be that fall at that time.

Q. You say you saw that elevator there at the

time you rolled this elevator over ?

A. Yes, sir.

Q. And at the time you went into the business of

jarring this loose?

A. That wasn't w^ when we were right here with

the scantling.

Q. It was not up when jovl were on there with

the scantling?

A. No, I didn't notice it up at that time.

Q. You didn't notice it up? A. No, sir.

Q. When you got the lead there, you did notice it?

A. When I got the lead there, I did notice it was

up.

Q. Yes, and you knew if you jarred it loose by

throwing the lead there, this one being up, it would

necessarily cause it to fall to the bottom, didn't you?

How is that? A. That is right.

Q. And you wanted that to fall to the bottom, did

you? What is what you wanted done?
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Mr. FENTON.—You may answer, Mr. Smith.

When 3'Ou nod your head that does not go on the

record. What is your answer?

A. Well, I wanted that elevator down
;
yes, sir.

Q. AYell, I know you wanted it down, but did you

want it to fall fourteen feet to get dowTi? That is

the point I want.

A. No, of course, I didn't want it to fall four-

teen feet; no.

Q. You knew it could not help but fall fourteen

feet if the other elevator was up there, didn't you?

A. Well, I didn't—I wasn't thinking about that

at the time.

Q. You wasn't thinking about it?

A. No, I wasn't thinking about it at the time.

Redirect Examination.

(By Mr. FENTON.)

Q. Mr. Smith, counsel asked you about your be-

ing a general foreman ; now as a matter of fact you

got five cents an hour more than Carlson for your

work, didn't you? A. Yes.

Q. You were paid by the hour like the other long-

shoreman ? A. Yes.

Q. You are both members of the same Union?

A. Yes, sir.

Q. And were at that time? A. Yes, sir.
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Q. And you were not paid by the month, and you

were not the general foreman of the company, but

simply worked there as a longshoreman, having

charge of these men that were doing this work ; that

is right, is it? A. That is right.

Q. And what were your duties there, what were

you to do ?

A. My duty was to get the ship loaded, unloaded

and loaded.

Q. You were working as longshoreman in charge

of the men under you to load and unload the ship ?

A. To unload the ship, yes, sir.

Q. And load the ship ?

A. Yes, sir; that is it.

Q. And what did you do in performing that duty

;

what did you have to do I

A. Well, I had to see that things were moving.

Q. I see; and when you came along there and

found the elevator stuck, you undertook to help Carl-

son get it loose ? A. I did sir.



148 The San Francisco and Portland S. S. Co.

Whereupon the defendant, to further support the

issues in its behalf, called JOHN PETEESON, who

being first duly sworn, testified as follows

:

Direct Examination.

(By Mr. FENTON.)

Q. Mr. Peterson, were you present as longshore-

man working with Mr. Peppin at the time of this

accident? A. Yes, sir.

Q. I wish 3^ou would tell the jury then what you

know about this case ?

A. Well, I was loading trucks on the elevator at

the time Carlson got hurt, and he was running the

elevator, and ran it up a little too high, and so it

got jammed under the beams.

Q. Who was running the elevator?

A. Carlson was.

Q. He ran it up a little too high; what do you

mean by that ?

A. So it got jammed underneath the beams there.

Q. You say he got it jammed behind the beam

there ? A. Yes.

Q. Well, how could that be done ; how was it done,

if you know ?

A. Well, he didn't shut off the steam I suppose

in time, and run it up a little too high.

Q. How does the stream affect the movement of the
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elevator, liow is tliat operated ? Take this pencil and

illustrate it as a lever now, and tell the jniy how.

A. Well, there is a lever in here (illustrating on

model), and if you want that elevator to come up you

just turn that lever this way, and if you want this one

to come u}), you turn it that way, and here is a wheel

here to turn the steam off and on.

Q. The elevators are about how far apart there,

if you know ? A. Two or three feet.

Q. Two or three feet. Is this lever out towards

the dock, back or forth this way, or towards the ele-

vator that way, do you remember ?

A. I don 't remember that.

Q. If the lever is on center like that do the eleva-

tors movel A. No.

Q. Which way do 3^ou move it to move the eleva-

tors back and forth that way "?

A. I could not say whether it goes this way or

this way.

Q. But it does move?

A. It does move one way or the other.

Q. Where is the steam, in here somewhere (indi-

cating) ?

A. The steam is in here. You just turn that

wheel and put the steam on and off.
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Q. Is there something out here that he takes hold

of?

A. Yes ; there is a rod cames out this way with a

lever on it.

Q. And he turns that ?

A. You can turn that and put as much steam on

as you want to.

Q. Well, if the steam is left partly on what would

be the effect on the elevator, if the rod is off center ?

A. Well, if the rod is off center the elevator will

come up.

Q. Now, what do you know as to how—what were

you doing you srj, at the time this elevator got stuck ?

A. I w^as loading trucks.

Q. With whom? A. With Peppin.

Q. Mr. Peppin, the gentleman who was a witness

here for the plaiiitiff ? A. Yes.

Q. And where were you loading it, from what ele-

vator?

A. I was loading it from that elevator.

Q. The port. This is the starboard elevator, and

this is the port elevator, and the starboard is the one

that went down^ is it ? A. Yes, sir.

Q. And you were unloading this elevator and

loading trucks here ?

A. Yes, sir. This one was stuck at the time.

Q. Oh, was this stuck at the time ?
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A. That was stuck at the time. And that eleva-

tor came np slowly. I stood and looked at it when it

came up. It came up slowly, and as soon as it came

up why I turned around and started to loading the

truck.

Q. Where was Carlson at the time that elevator

came up slowly?

A. He was here in charge of this keg. There was

nobod}^ there at all. I think Carlson and Smith was

trying to roll that keg of lead on this other elevator

to get that down.

Q. Well, then, what caused that elevator to come

up there, if there was nobod}^ there ?

A. I could not say, unless the steam was not shut

oif tight or something.

Q. Now, what did you see Carlson and Smith do,

to try to get this other elevator down or jar it loose?

A. Well, I seen Carlson with a scantling, a two by

four, what you call it ; he tried to pry it loose at first,

and then Smith told him to get the keg of lead up on

there.

Q. Now, where did they get the keg of lead ?

A. Got it right off of the deck.

Q. What did they do with the keg of lead ?

A. I had my back to them at that time there load-

ing trucks out of this other elevator.
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Q. Did you see them put the keg of lead on ?

A. Yes, I seen them roling it on.

Q. How did they get it on this other elevator ? It

was about four or five inches above the deck, wasn't

it? A. Yes.

Q. How did they get it on ?

A. I suppose they lifted it on there.

Q. Did you see them lift it ?

A. No, I didn't see them lift it because I had my

back to it. I know they were lifting trying to get it

on.

Q. Did you see Carlson on the other elevator?

A. No, I didn't see him on. I just looked around

and seen the other elevator drop.

Q. Where was he when you saw the elevator drop ?

A. He was on the elevator.

Q. About where with reference to the middle of

the elevator?

A. I think it was on this side.

Q. On the end?

A. I could not say for sure.

Q. How far from the edge would you say he was ?

A. Oh, I think he was about in here some place

(indicating on model) . Pretty near in the middle.

Q. Nearly in the middle of the elevator ; that ele-

vator is about how deep, do you know?
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A. It is about three feet.

Q. And how long?

A. Oh, about four or five—five or six feet.

Q. How big a keg was that ?

A. Well, it was about as long as this box here,

and about that high (indicating).

Q. You mean when it is lying on the deck it would

be about twelve inches high? A. Yes, sir.

Q. And about the length of this box, about twenty

inches long?

A. Yes, about twenty inches long.

Q. Do you know how much it weighed ?

A. It weighed all of two hundred pounds. It is

aU a man—one man can't lift one of them.

Q. Did you hear anything said by Smith to Carl-

son when they were putting that lead on ?

A. No, I didn't hear anything said.

Q. You didn 't hear anything said, and your back

was turned part of the time ?

A. Yes; I was trying to get that load off of the

other elevator on to the truck. This is all lined up

in here (indicating) with trucks, and I was working

in there.

Q. Were you and Peppin working together?

A. I could not say for sure ; I think Peppin was

there with me.
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Q. Yes. Well, you and he were working as long-

shoremen 1 A. Yes.

Q. And were working for so much an hour!

A. Yes.

Q. Members of the longshoreman's union?

A. Yes, sir.

Q. The same as Smith. Well now, what was

Smith's business around there, if you know?

A. He was supposed to look after the men, to see

the ship was unloaded and loaded.

Q. I see. He came around and found this ele-

vator stuck ; how long had it been stuck before Smith

got there ?

A. Oh, I think about fifteen or twenty minutes,

or something like that, when I saw Smith come in.

Q. What had Carlson been doing all this time ?

A. Oh, he had been a part of the time trying to

get the elevator down. The quartermaster came in

there and tried to get it down, and then they had some

bars and tried to get it loose.

Q. What kind of a beam is that, a wooden beam or

an iron beam ? A. It is an iron beam.

Q. Something has been said here about a flange

on this iron beam ; what is the fact about there being

any flange there, Mr. Peterson?

A. AA^ell, the beam sets up and down this way,
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like this was a beam, and this was turned out like this

around it, you see, the end of it; and it is a little

thicker here; it would be about that much thicker,

you see, on both sides.

Q. That is, the corners of the beams are rounded ?

A. Are rounded, and that makes it a little thicker.

Q. That is, the edge is a little thicker ?

A. Yes.

Q. And what was the fact about these bumpers,

how were they made ?

A. Well, I could not tell you how they were made,

partly because I haven't been longshoring quite a bit

and I didn 't pay much attention to it.

Q. You didn't loiow what they were used for?

A. No, I don 't know what they were used for. I

don't think I

—

Q. I see. Did jou operate this lever at all your-

self? A. No.

Q. How long had Carlson been working at that

lever there that day ?

A. I had only been working with these fellows I

sujDpose about two months, I suppose.

Q. Are you the same countrjonan as Carlson ?

A. Yes, sir.

Q. What is your nativity? A. Swede.

Q. And Mr. Smith is what?

A. He is a Swede too.
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Q. And you were all working there together ?

A. Yes, sir.

Q. And you think it was about fifteen minutes

that that elevator was stuck ?

A. I suppose it was.

Q. Had it been stuck before that that day ?

A. No, sir.

Q. Did you ever notice it being stuck before ?

A. No, sir.

Cross-examination.

(By Mr. McGINN.)

Q. You saw these men engaged in rolling the lead

to put on that elevator over there, didn't you?

A. Yes, sir.

Q. How is that? A. Yes, sir.

Q. Did you know what they were hauling that

lead there for? A. No, I didn't know.

Q. How is that ? A. No, sir.

Q. You did not know ? A. No.

Q. Did you tell anybody when that other elevator

come up that it had come up ? A. No, sir.

Q. Did you tell anybody that that other elevator

had come up unexpectedly because the lever, the

steam had not been shut off? A. No, sir.

Q. When did you first tell anybody that you knew
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that that other elevator came up because the steam

had not been shut off ?

A. Oh, it was a long time after this happened.

Q. A long time after this happened ; how long af-

ter it happened ? A. Oh, I don 't know.

Q. How is that?

A. I don't know how long after; it was about two

or three months after.

Q. How many ?

A. Two or three months after.

Q. How did you happen to tell it two or three

months after?

A. Well, nobody asked me anything about it.

Q. Well, weren't the men that were down there,

weren't you examined inmiediately after this w^as

over? A. No.

Q. Didn 't j^ou go to Mr. Fenton 's office right after

this thing was over? A. No, sir.

Q. Did any of the men there take your statement

in writing? A. No, sir.

Q. Nobody took any statement from you at all?

A. No, sir.

Q. How was it you happened to tell about it two

or three months afterward?

A. Well, we got to talking about the man there,

and I suppose they told about it.
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Q. Who told about it? A. I don't know.

Q. Well, how did you happen to tell it; what

called it forth?

A. I don't know, the men was talking about it.

Q.
* What men ?

A. Oh, some of the longshoremen.

Q. Well, who were they?

A. Well, I don't know, I don't remember who

they were.

Q. Now, you know perfectly well if this other ele-

vator here was up and this elevator was jarred loose

it was going to fall to the bottom, didn't you?

A. I didn't know much about it at the time.

Q. You didn't know much about it at the time

I see. That is all.

Redirect Examination.

(By Mr. FENTON.)

Q. You were not interviewed by anyone connected

with this company or by Mr. Penton, or my assistant,

Mr. Dey, until about two weeks ago, were you ?

A. Yes, sir.

Q. The first anybody knew that you knew any-

thing about this. That is all.

Whereupon the defendant rested its cause and the

plaintiff offered no testimony in rebuttal.
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Memorandum Relative to Motion for Verdict for

Defendant.

Thereupon, the defendant moved the Court to di-

rect a verdict in favor of the defendant upon the

ground that plaintiff has not proven a cause sufficient

to be submitted to the jurj^, particularly in this, that

the proofs do not show any negligence of defendant,

and upon the further ground that it affirmatively ap-

pears from the evidence that the proximate cause of

this accident was the plaintiff's own act in trying to

jar loose this elevator with the knowledge that it was

in the condition in which it then was, and upon the

further ground that if there was any negligence in

moving the other elevator up while that one was

stuck it was the negligence either of the plaintiff or

that of some fellow-servant, and that if there was any

negligence upon the part of foreman Smith in at-

tempting to jar loose this elevator it was the neg-

ligence of a co-servant in the performance of a detail

of the employment.

Which motion was overruled by the Court. To

which ruling the defendant then and there excepted,

which exception was allowed.

Whereupon, after argument of counsel, the Court

instructed the jury as follows:

Instructions of the Court to Jury.

Now, gentlemen of the jury, the Court will instruct

you as to the law of the case.
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Plaintiff sues to recover damages for injuries to

his person sustained while working about two ele-

vators used for raising freight from the hold of the

ship "St. Paul," the elevators of which there were

two, each being confined to its own shaft and rais-

ing and lowering alternatively, have been described

in your presence and you are fully informed from the

testimony touching the manner of their operation.

It is alleged that defendant was negligent in permit-

ting certain safety or bumper blocks to become de-

tached from the beam above in the starboard shaft,

and that by reason of such blocks not being in place,

the elevator became jammed and caught by the flange

of the beam so that it would not descend, that while

caught and remaining fast, the other or port elevator

was also raised to the top, and being in that position

and while the plaintiff was at work about and upon

the starboard elevator, it, the said starboard eleva-

tor, fell thereby injuring plaintiff in the manner as

has been detailed to you, and it is for damages re-

sulting from the injury thus sustained that he sues.

It is and was the duty of the defendant company

to furnish the plaintiff a safe place in which to work

and with reasonable safe appliances and safe ma-

chinery with which to do his work, but I instruct you

that the duty of the master in this regard is fully

performed when he uses due care and precaution in

providing such safe place and machinery, and if, af-
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ter having observed such care and precaution the ma-

chinery becomes at fault or defective in some way,

without his knowledge, then he would not be liable.

But if he knew or ought to have known, by the ob-

servation of reasonable care and foresight that the

defect existed, then he would be accountable for any

damages ensuing by reason of such defect.

It is also the duty of the defendant to keep the ma-

chinery in safe and suitable repair ; that is, he must

use ordinary diligence and care to see that it is so

kept in repair.

Negligence may be defined in a general way as the

doing of a thing which the dictates of common pru-

dence or foresight would indicate ought to be done,

or which a reasonably careful and prudent man
would not have done, having in mind the attending

conditions and circiunstances of the occasion, or the

omission to do a thing which the same prudence and

foresight would say ought to be done, considering

again the attending conditions and circumstances.

And now, keeping in mind the duties imposed upon

the employer, that is the defendant, and the elements

that go to make up negligence, it is for you to deter-

mine from all the evidence adduced in your hearing

upon the subject and applying your own common

knowledge and experience, whether or not the de-

fendant was chargeable with negligence in connec-

tion with the absence of the safety or bumper blocks
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in the starboard elevator, and for the alleged irreg-

ularity in the moYement of the port elevator while

the starboard elevator remained fast by reason of

being jammed against the beam above. These things

you are to consider: the absence of the blocks, the

manner in which the elevator became fast, the ir-

regularity of the movement of the port elevator, if

3"ou find that the movement of such elevator was ir-

regular while the other was jammed above, and the

way or manner in which the plaintiff and the fore-

man of the defendant were at work at the time to re-

lieve the starboard elevator. And 3'ou are to ascer-

tain and fix, if possible, the responsibility as it res-

pects the relative parties as to the condition and

operation of the elevator, and if you find from a full

and fair consideration of the whole subject, that the

defendant has been, or was, negligent and that its

negligence was approximate cause of the accident

and injury to plaintiff, then the j)laintiff will be en-

titled to recover, unless you shall fijid in favor of the

defendant as to one or more of the defenses inter-

posed, which I will now explain to you.

You are to understand by proximate cause that

cause which conduced directly to the accident or in-

jury.

The defendant has interposed three defenses:

First, that plaintiff was himself careless and negli-

gent in the management and operation of such ele-
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vator and in the way and manner in which he under-

took and did relieve the same from its condition.

This involves the inquiry as to whether plaintiff was

at fault, first, in allowing the elevator to become fast

whether he knew of the absence of the blocks and

should have so operated the winch as to avoid the

trouble, and second, whether he was careless and

negligent in going about the work of relieving such

elevator from its conditon, and in this connection you

will consider whether he acted as an ordinarily care-

ful and prudent man would have acted in being upon

the elevator when it fell, having in mind the fact that

the other or port elevator had become raised in mean-

while, and considering whether the plaintiff knew, or

ought by the exercise of ordinary diligence to have

known, that such port elevator was then raised, and

consider his responsibility, and if his acts were the

cause for its being so raised. In this relation you

will consider also the part which Smith, the foreman

of defendant, played in the affair ; not that the com-

pany should be held responsible for the acts of Smith

as the acts of the master, for nothing is contained in

the pleadings about that, but for the purpose of ascer-

taining the real responsibility of the plaintiff for the

conditions which conduced to the accident; and if,

upon full consideration, you find that the plaintiff's

own acts were the proximate cause of his injury, and

that those acts were carelessly and negligently done
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then your verdict should be for the defendant. This

defense is what is ordinarily denominated as that of

contributory negligence.

Second, that the injury to plaintiff whatever he

has sustained, was the result of the acts of a fellow

servant of the plaintiff. A fellow or co-servant is

a person in the employ of the same master and en-

gaged in the service of a servant, and not that of a

vice-principal or such as appertains to the duties of

the master. Under this head you will simply con-

sider whether the acts of any co-servant of the plain-

tiff conduced to the happening of the accident as the

proximate cause of defendant's injury. If such is

the case plaintiff cannot recover.

And third, that the plaintiff assumed the risk of

danger incident to the operation of these elevators

and to the disengagement of the elevator which be-

came fast from its condition. As to this I instruct

you that a servant assumes the risks ordinarily inci-

dent to his employment, and also assumes such ex-

traordinary risks as are open and obvious that may

attend such employment ; and if, with the full knowl-

edge and appreciation of the dangers incident there-

to, he still continues in the employment, that is, if

knowing and appreciating the dangers incident to

the risk he continues yet in the employment, he

thereby assumes the risk and he cannot complain.
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A servant has it within his power to quit the em-

plo}Tiient and thus relieve himself of any such ex-

traordinary peril, and if he does not avail himself of

this right and privilege but continues in the service

with knowledge and full appreciation of the dangers,

then he is to be deemed to have assmned the risk.

Under this defense, therefore, I leave it to you to

say whether there was any extraordinary risk attend-

ing the plaintiff's employment, and then whether, if

any existed, the plaintiff assumed them. If any did

so exist and plaintiff is chargeable with the assump-

tion thereof, and plaintiff's injury was an incident or

is attributable to such extraordinary risk, then he

cannot recover.

With these explanations of the three defenses in-

terposed you will understand how to apply them.

It devolves upon you to survey the whole situation,

the emplojTiient of the plaintiff, the manner in which

the elevator was designed to be operated, the manner

in which the plaintiff proceeded with its operation,

the fact of the starboard elevator becoming fast, then

the manner in which it was sought to disengage it, the

position of the other elevator in the meanwhile, the

knowledge or want of knowledge by the plaintiff of

the true situation or whether he should have known

the situation by the exercise of reasonable care and

prudence, and fix both resi^onsibility and fault as

you go along as it respects the parties concerned un-

der the rules and instructions I have given you ; and
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i
if, upon the whole, you find that defendant was

guilty of negligence conducing to plaintiff's injury

and which was the proximate cause thereof, then the

plaintiff must have a verdict; but if plaintiff was

himself negligent conducing to his own injury, or if

his injury is the result of the act or acts of a fellow

servant, or if the risk to which the injury was in-

cident was one which the plaintiff assumed, then jour

verdict will be for the defendant.

I instruct you, gentlemen of the jury, that the bur-

den of proof in making out this case is with the

plaintiff. He has the affirmative and he must make

it out by a preponderance of the evidence. What

is meant by a preponderance of the evidence is the

predominating weight of the evidence, and that

weight you shall determine. It may not be very

marked, but it must be sufficient to carry the scales

of justice down upon the side of the plaintiff. J

As to the defenses set up against the cause alleged

by the plaintiff the defendant has the burden of

proof, and before the defendant can prevail as to

either of these defenses it must make out its case by

a preponderance of the evidence, the same as the

plaintiff is required to make out his case by a pre-

ponderance of the evidence. So you will consider

these, the plaintiff's case and then the defenses set

up by the defendant, in their order in arriving at

your verdict.
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You are tlie sole judges of the weight of the evi-

dence, and your function in this respect should not

be exercised arbitrarily, but you are to be governed

by the rules touching the application.

You are not to find in favor of a number of wit-

nesses against a presumption or against conditions

which bear upon your mind and which serve to con-

vince you against the numbers. You are simply to

determine from all the evidence where the weight

of the evidence lies. You will determine that as

your minds have been convinced by the testimony

adduced.

The only thing for you to consider is as to the

amount of your recovery, if you find that the plain-

tiff is entitled to recover. In this you will consider

the expense of the plaintiff's injuries whatever he

has received, and you will take into consideration the

time which his injuries will probably continue with

him and the hampering of his physical powers for

doing work hereafter, the impediment which the in-

jury has placed in his way of earning wages, and you

will consider all these things together and fix at a

money value what the plaintiff has lost by reason of

the injuries he has sustained.

Gentlemen, in this case you may find two verdicts.

If you find for the plaintiff you will find according^

and assess the amount which you will place in the

form of verdict which is submitted to you by the
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plaintiff's counsel j and if you find for the defendant

you just simply find a verdict, "We, the jury in the

above-entitled cause find for the defendant." You

do not have an5i;hing to fill out.

Instructions Requested by the Defendant.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows

:

I.

If you find from the evidence that the plaintiff

while operating these elevators knew, or, as a rea-

sonably prudent man ought to have known that these

so-called safety blocks or bumpers referred to in the

evidence had become detached from the beam sup-

porting the starboard elevator, and that while plain-

tiff was operating these elevators the starboard ele-

vator caught or became jammed and stationary, so

that it could not be detached by the usual and ordin-

ary method of operation, and plaintiff knew, or as a

reasonably prudent person ought to have known that

it was so fastened; and if j^ou further find that the

port elevator was raised to the deck either by reason

of the plaintiff allowing sufficient steam to escape

to cause the same to move or by reason of the negli-

gence of any coservant of plaintiff in causing the

same to move ; and if you further find that while the

elevators were in this situation the plaintiff knew,
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or, as a reasonably prudent man, ought to have

known that the port elevator was raised to the deck

while the said starboard elevator was fastened as

stated, and that in this situation he got upon the

starboard elevator and undertook, negligently and

carelessly, without the exercise of ordinary care,

which a reasonably prudent person under the same

circumstances would have exercised, to jar loose

such elevator by the use of a scantling or iron bar

or a keg of lead, and while so doing carelessly and

negligently stood on the elevator and the same fell

by reason of the use of such force and violence, that

the plaintiff would not be entitled to recover, and

your verdict must be for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the court to instruct the jury

in its behalf as follows:

II.

If you find from the evidence that the elevator

and steam valve were under the control and manage-

ment of plaintiff in the operation of these elevators

at and immediately before the accident, and that

he carelessly or negligently left open the steam valve

and left his lever off of center, so that by reason
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thereof and while the starboard elevator was fas-

tened, the other elevator was raised to the top or

deck, and that the fall of the elevator was caused

thereby and by the force used by plaintiff and the

foreman Smith or either of them, and that thereby

plaintiff was injured, he cannot recover, and you

must find for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argmnent of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

III.

If you find from the evidence that while the star-

board elevator was fastened and plaintiff was at-

tempting to jar the same loose, the port elevator

came to the deck either because plaintiff or some

one of his co-servants had left the steam gauge par-

tially or sufficiently open to move the same, and that

plaintiff saw or as a reasonably prudent person

ought to have seen that the other elevator was raised

to the top, and plaintiff knew or ought to have

known, as a reasonably prudent person, that if he

jarred loose the starboard elevator with the other

elevator raised to the top, the starboard elevator



vs. Andrew Carlson. 171

would fall to the hold of the ship, and plaintiff at-

tempted to jar the starboard elevator loose from its

fastening and stepped upon said elevator in attempt-

ing to do so, and the said elevator fell while he was

standing thereon, he cannot recover, and you must

find for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

juiy and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

IV.

If you find from the evidence that the direct and

immediate cause of the fall of this elevator ajid tjie

consequent injury to plaintiff was the act of plain-

tiff and his co-ser^^ant or either of them in jarring

loose or attempting to jar loose said elevator by the

use of this keg of lead, or that the absence of these

so-called safety blocks or bumpers was not the di-

rect and immiediate cause of the fall of this elevator

and the injury to plaintiff, then your verdict must

be for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, w^hich exception was allowed.
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Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

V.

If you find from the evidence that the direct and

inmiediate cause of the fall of this elevator upon

which plaintiff went down, was the act of plaintiff

or any co-servant of plaintiff in so leaving the lever

off center or the steam valve partially turned so that

the port elevator thereby came to the top while the

other elevator was fastened or that the absence of

these so-called safety blocks or bumpers was not the

direct and immediate cause of the fall of this eleva-

tor and the injury to plaintiff, then you cannot find

for the plaintiff, and your verdict must be for the

defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

VI.

The defendant was not bound to furnish to the

plaintiff and his co-servants any particular kind or

character of elevator or appliances for the opera-
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tion of the same, and the defendant had a right to

furnish to the plaintiff and his co-servants eleva-

tors of the kind and character described in the evi-

dence, with or without the so-called safety blocks

or bumpers; subject, however, to this qualification,

that such appliance was imperfect, defective or in

any respect dangerous, if the plaintiff knew or as a

reasonably prudent person ought to have known, of

the particular kind and character of appliance or

elevator, or the absence of these blocks; and if he

appreciated or as a reasonably prudent person ought

to have appreciated and understood the dangers, if

any, of using such elevator, without such safety

blocks or bumpers, he cannot be heard to complain

that such bumpers or safety blocks were absent, but

assumed the risks, if any, of working with the instru-

mentality in the condition in which he found it.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argmnent of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

VII.

If you find from the evidence that these so-called

safety blocks or bumpers were used when used, and

were put on these beams when they were put on,
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solely for the purpose of protecting the elevators

from damage by reason of tlieir being driven against

the iron beam, and were not installed for the pro-

tection or safety of the employees engaged in oper-

ating the same, then the defendant would not be lia-

ble, even though you may find that if they had been

in place the accident would not have occurred.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jur}^

in its behalf as follows:

VIII.

If you find from the evidence that the danger of

jarring loose this elevator by use of this keg of lead

by the plaintiff and the foreman while the plaintiff

was on the elevator, was obvious and of such a na-

ture that it could be appreciated and understood by

the plaintiff as well as by anyone else, and plain-

tiff has as good an opportunity as anyone else of

seeing and knowing the dangers, if any, of thus at-

tempting to jar loose this elevator while he was on

the same, and he voluntarily attempted to jar loose

this elevator in that way, he assiuned the risk of the

elevator falling, and of his consequent injury, and if

you so find your verdict must be for the defendant.
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Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows

:

IX.

It is not enough to entitle the plaintiff to recover

to show merely the injury or accident, and that he re-

ceived the injury while in the employ of the defend-

ant, but he must go further and prove by a pre]3on-

derance of the evidence that the defendant was neg-

ligent as charged in the complaint, and that this neg-

ligence, if any, caused the plaintiff's injury. Proof

of the accident and resulting injury is not sufficient

proof to entitle the plaintiff to recover.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to tlie jury had

begun duly requested the Court to instruct the jun^

in its behalf as follows:

X.

The defendant here did not guarantee or insure

that 'the plaintiff by using these elevators in the way
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and manner in which they were constructed and to

be operated might not be injured thereby, nor did

the defendant guarantee or insure that these eleva-

tors in the way and manner in which they were con-

structed and to be operated were absolutely safe or

free from any or all defects. If these elevators

were such as were ordinarily used for the purposes

intended and reasonable care was exercised to see

that they were reasonably safe and suitable for the

purposes intended if they were used with reasonable

care by the servants in charge of the same, and these

elevators were at that time of the character, and

plaintiff was injured while trying to unfasten one

of them that had been accidentally caught, as shown

by the evidence, then plaintiff would not be entitled

to recover, and you must find for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows:

XI.

The burden of proof in this case is upon plaintiff

to establish by a preponderance of evidence that the

defendant was negligent in some respect, as alleged

in the complaint, and that this act of negligence di-
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rectly contributed to the injury complained of. The

mere fact that plaintiff was injured and that the

injury was caused by this elevator becoming fastened

and by the effort of plaintiff and his co-servant to

jar the same loose, under the circumstances dis-

closed in the evidence, does not entitle plaintiff to

recover. The right to recover, if at all, is based upon

negligence and not injury.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the

jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant

before the argument of said cause to the jury had

begun duly requested the Court to instruct the jury

in its behalf as follows;

XII.

If you find from the evidence that the defendant in

furnishing these elevators for the use of plaintiff

and his co-servants, in the way and manner in which

they were at the time of the accident, was in the ex-

ercise of reasonable and ordinary care, such as an

ordinarily prudent person engaged in that business

and furnishing elevators for that purpose would have

exercised under the same circiunstances, then the

defendant is not liable, and your verdict should be

for the defendant.

Which instruction the Court refused to give; to

which refusal the defendant in the presence of the
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jury and counsel and before the jury retired duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant,

before the argument of said cause to the jury had

begun, duly requested the Court to instruct the jury

in its behalf as follows:

xin.

If you find that plaintiff was negligent in any re-

spect contributing to his injury, even though such

negligence on his part was slight, then your verdict

must be for the defendant, though you may also find

that defendant was negligent.

Which instruction the Court refused to give;

to which refusal the defendant, in the presence of

the jury and counsel and before the jury retired, duly

excepted, which exception was allowed.

Whereupon it is now certified that the defendant,

before the argument of said cause to the jury had be-

gun, duly requested the Court to instruct the jury

in its behalf as follows

:

XIV.

If you find from the evidence that the act of the

foreman Smith in directing and assisting the plain-

tiff to jar loose this elevator by means of this keg of

lead, was negligent on his part, and that such negli-

gence caused or contributed to the accident, I instruct

you that such negligence, if any, would be negUgence

of a co-servant of plaintiff, for which the defendant

would not be responsible.
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Which instruction the Court refused to give; to

which refusal the defendant, in the presence of the

jury and counsel and before the jury retired, duly ex-

cepted, which exception was allowed.

Whereupon, it is now certified that the defendant,

before the argiunent of said cause to the jury had be-

gun, duly requested the Court to instruct the jury

in its behalf as follow^s

:

XV.

If you find that this accident to plaintiff was solely

caused by the negligence of Smith, the foreman, in

assisting and directing plaintiff to jar said elevator

loose by the use of the keg of lead, or by the negli-

gence of plaintiff co-operating with the negligence

of Smith, in this particular instance, plaintiff would

not be entitled to recover, and your verdict must

be for defendant.

Which instruction the Court refused to give; to

which refusal the defendant, in the presence of the

jury and counsel and before the jury retired, duly ex-

cepted, which exception was allowed.

Memoranda Relative to Verdict, Motion for New

Trial, and Judgment.

Whereupon the said jury retired to consider of

their verdict in charge of an officer duly sworn as by

law provided, and after due deliberation returned

into cx)ui't a verdict in favor of plaintiff and against

the defendant in the sum of three thousand dollars.
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Whereupon the defendant was allowed to and in-

eluding the 19th day of August, 1907, in which to file

its motion for a new trial and tender its bill of ex-

ceptions herein.

Whereupon, on the 10th day of August, 1907, the

defendant filed its motion for a new trial upon the

grounds therein stated. Whereupon, after consider-

ation by the Court, said motion was overruled on the

30th day of September, 1907.

Whereupon, on the 30th day of September, 1907,

judgment was entered upon the verdict in favor of

plaintiff and against defendant in the sum of three

thousand and fifty dollars, and $49.62 costs and dis-

bursements.

Judge's Certificate to Bill of Exceptions.

Whereupon, the Court now being willing to pre-

serve the record in order that its rulings may be re-

viewed for error, if any there be, now certifies that

the foregoing bill of exceptions contains all of the

evidence offered or admitted on the trial, together

with the rulings of the Court thereon, and together

with the instructions given by the Court, instruc-

tions requested by defendant and refused, and the ex-

ceptions taken to the same or any part thereof and

allowed thereon, also the ruling of the Court on the

motion for a judgment of nonsuit and the exception

allowed thereon, and the rulings of the Court upon
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the motion of defendant for a directed verdict, and

the exception allowed thereon.

It is further certified that the original exhibit

marked Exhibit ''A" consists of a rough model, and

that the same was exhibited to the jury and illus-

trated by the testimony herein, and that the parties

have stipulated that said original exhibit may be cer-

tified up with the transcript as a part of this bill of

exceptions.

Whereupon, this bill of exceptions is now here

settled, certified and signed this 16th day of August,

A. D. 1907.

CHAS. E. WOLVERTON,
Judge of Said Court.

The within bill of exceptions tendered this 16th

day of August, 1907.

CHAS. E. WOLVERTON,
Judge.

United States of America,

District of Oregon,—^ss.

Due service of the within bill of exceptions is here-

by admitted to have been made upon plaintiff and

upon me as attorney for plaintiff this 16th day of

August, A. D. 1907, by receiving a copy thereof duly

certified to by Ben C. Dey, one of the attorneys for

defendant.

HENRY E. McGINN,

, Attorney for Plaintiff.
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Filed August 16, 1907. J. A. Sladen, Clerk U. S.

Court, for the District of Oregon.

And afterwards, to wit, on Monday, the 16th day of

September, 1907, the same being the 137th judi-

cial day of the regular April term of said Court

—

Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 16, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP CO.

Order Setting Motion for New Trial for Hearing.

Now, at this day, on motion of Mr. Henry E. Mc-

Ginn, of counsel, for the above-named plaintiff, it is

ordered that the hearing of this cause, upon the mo-

tion of said plaintiff for a new trial herein, be, and

the same is hereby, set for Thursday, September 26,

1907.
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And afterwards, to wit, on Thursday, the 26th da}^ of

September, 1907, the same being the 146th ju-

dicial day of the regular April term of said Court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, pre-

siding—^the following proceedings were had in

said cause, to wit:

In tlic Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 26, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO & PORTLAND STEAMSHIP

CO.

Order on Hearing of Motion for New Trial.

Now, at this day, comes the above-named plaintiff,

by Mr. Henry E. McGinn, of counsel, and the de-

fendant herein by Mr. W. D. Fenton, of counsel, and

thereupon, this cause comes on to be heard upon the

motion of said plaintiff for a new trial herein, and the

Court having heard the arguments of counsel, will

advise thereof.
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And afterwards, to wit, on Monday, the 30th day of

September, 1907, the same being the 149th ju-

dicial day of the regular April term of said Court

—Present, the Honorable CHARLES E. WOL-
VERTON, United States District Judge, presid-

ing—the following proceedings were had in said

cause, to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 30, 1907.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Judgment.

A motion for a new trial having been heretofore

argued and submitted to the Couii;, and the Court,

being at this time fully advised in the premises, de-

nies said motion, whereupon Mr. Henry E. Mc-

Ginn, attorney for the plaintiff, moves in open court

for judgment upon the verdict, and it appearing to

the Court that the verdict of the jury so rendered
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in this cause on the 19th day of June, A. D. 1907, and

there is no reason why the plaintiff should not have

the judgment for which he prays, it is ordered, ad-

judged and decreed, that the plaintiff do have and

recover, of and from the defendant, a judgment in the

sum of 3050 dollars, and for his costs and disburse-

ments taxed at 49.62 dollars, and that execution is-

sue to enforce this judgment and order of the Court.

CHAS. E. WOLVERTON,
Judge.

Filed September 30, 1907. J. A. Sladen, Clerk U.

S. Circuit Court, for the District of Oregon.

And afterwards, to wit, on the 30th day of Septem-

ber, 1907, there was duly filed in said court, a

cost-bill, in words and figures as follows, to wit

:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

September 30, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-
SHIP CO (a Corporation).
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Cost-bill.

Statement of disbursements claimed by the plain-

tiff in the above-entitled cause, viz

:

Clerk's Fees $ 22.10

Marshal's Fees 4 12

Cost in State Circuit Court

Attorney's Fees 20

Attorney's Fee for taking Depositions,

at $2.50 each

Depositions

Examiner's Fees

Referee's Fees

Witness' Fees: Solomon Peppil, 1.70,; W. D.

Birk,1.70 3 40

Total taxed at 49 62

J. A. SLADEN,

Clerk.

District of Oregon—ss.

I, Henry E. McGrinn, being duly sworn, on my
oath, say that I am one of the attorneys for the

plaintiff in the above-entitled cause; that the dis-

bursements set forth herein have been actually and

necessarily incurred in the prosecution of this suit;

and that said plaintiff is entitled to recover the same

from the defendant as I verily believe.
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Subscribed and sworn to before me this September

30, 1907.

J. A. SLADEN,

Clerk.

By G. H. Marsh,

Deputy Clerk.

[Endorsed] : No. 3108. In the Circuit Court of the

United States for the District of Oregon. Andrew

Carlson vs. San Francisco & Portland Steamship

Company. Cost-bill. Filed September 30, 1907. J.

A. Sladen, Clerk. By , Deputy Clerk.

And afterwards, to wit, on the 5th day of November,

1907, there was duly filed in said court a pe-

tition for writ of error, in words and figures as

follows, to wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Petition for Writ of Error and Allowance Thereof.

The San Francisco & Portland Steamship Com-

pany, defendant in the above-entitled cause, feeling

itself aggrieved by the verdict of the jury and the
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judgment in the above-entitled action entered on the

30th day of September, 1907, for $3,050.00 and $49.62

costs and disbursements in favor of plaintiff and

against defendant, comes now by its attorneys, Wm.
D. Fenton and Ben C, Dey, and petitions said Court

for an order allowing said defendant to prosecute

a writ of error to the Honorable, The United States

Circuit Court of Appeals for the Ninth Circuit, un-

der and according to the laws of the United States

in that behalf made and provided, and also that an

order be made fixing the amount of security which

the defendant shall give and furnish upon said writ

of error, and that upon the giving of such security

all further proceedings in this court be suspended

and stayed until the determination of said writ of

error.

And your petitioner will ever pray.

BEN C. DEY,

WM. D. FENTON,

Attorneys for Defendant.

The foregoing petition for writ of error is hereby

allowed this 5th day of November, 1907.

CHAS. E. WOLVERTON,
Judge.

District of Oregon,

County of Multnomah,—ss.

Due service of the within petition for writ of error

is hereby accepted in Multnomah County, Oregon,
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this fourth da}^ of November, 1907, by receiving a

copy thereof, duly certified to as such by Ben C. Dey

of attorneys for defendant.

HENRY E. McGINN,

Attorney for Plaintiff.

Filed November 5, 1907. J. A. Sladen, Clerk U.

8. Circuit Court for the District of Oregon.

And afterwards, to wit, on the 5th day of Novem-

ber, 1907, there w^as duly filed in said court, an

assignment of errors, in w^ords and figures as

follows, to wit:

In the Circuit Court of the United States for the

District of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

.S5AN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Assignment of Errors.

Comes now the defendant, San Francisco & Port-

land Steamship Company, a corporation, above

named and in connection with its petition for a writ

of error in the above-entitled action alleges that there

was error on the part of the Circuit Court of the

United States for the District of Oregon in regard
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to matters and things hereinafter set forth, and the

defendant thereupon makes this, its assignment of

errors

:

I.

The Court erred upon the trial of said cause in

overruling the motion of defendant for a judgment

of nonsuit at the close of all the evidence offered or

admitted on behalf of plaintiff upon the ground, first,

that plaintiff failed to prove a case sufficient to be

submitted to the jury; second, that the proof showed

that the injury to plaintiff was caused by his own

negligence ; third, that the proof showed that the in-

jury to plaintiff was cause by the negligence of his

fellow-servant.

II.

The Court erred in refusing to instruct the jury at

the request of defendant made at the close of all the

evidence admitted upon the trial of said cause to find

and return a verdict for the defendant, for the rea-

sons, first, that plaintiff had not proved a cause suffi-

cient to be submitted to the jury particularly in this,

that the proofs did not show any negligence on the

part of the defendant ; second, that it appeared from

the evidence that the proximate cause of the acci-

dent was the plaintiff's own act in trying to jar loose

the elevator with knowledge that it was in the condi-

tion in which it then was; third, that if there was

any negligence in moving the port elevator up while

the starboard elevator was stuck, such negligence was
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tliat of the plaintiff or that of some fellow-servant;

fourth, that if there was any negligence upon the part

of Foreman Smith in attempting to jar loose the

elevator, such negligence was that of a fellow-servant

in the perforaiance of a detail of the employment.

(Bill of Exceptions, page 54.)

III.

The Court erred in refusing to instruct the jury

as requested by the defendant, as follows

:

If you find from the evidence that the plaintiff

while operating these elevators knew, or, as a reason-

ably prudent man ought to have known that these so-

called safety blocks or bumpers referred to in the evi-

dence had become detached from the beam support-

ing the starboard elevator, and that while plaintiff

was operating these elevators the starboard elevator

caught or became jammed and stationary, so that it

could not be detached by the usual or ordinary method

of operation, and plaintiff knew, or as a reasonably

pnident person ought to have known that it was so

fastened; and if you further find that the port ele-

vator was raised to the deck either by reason of the

plaintiff allowing sufficient steam to esca])e to cause

tlie same to move, or by reason of the negligence of

any co-servant of plaintiff in causing the same to

move ; and if you further find that while the elevators

were in this situation the plaintiff knew, or, as a rea-

sonably prudent man, ought to have known that tlie
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port elevator was raised to the deck while the said

starboard elevator was fastened as stated, and that

in this situation he got upon the starboard elevator

and undertook, negligently and carelessly and with-

out the exercise of ordinary care, which a reasonably

prudent person under the same circumstances would

have exercised, to jar loose such elevator by use of

a scantling or iron bar or a keg of lead, and while so

doing carelessly and negligently stood on the elevator

and the same fell by reason of the use of such force

and violence, then the plaintiff would not be entitled

to recover, and your verdict must be for the defend-

ant.

IV.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows:

If you find from the evidence that the elevator and

steam valve were under the control and management

of plaintiff in the operation of these elevators at and

immediately before the accident, and that he care-

lessly and negligently left open the steam valve and

left his lever off center, so that by reason thereof and

while the starboard elevator was so fastened, the other

elevator was raised to the top or deck, and that the

fall of the elevator was caused thereby and by the

force used by plaintiff and the foreman Smith or

either of them, and that thereby plaintiff was in-

jured, he cannot recover, and you must find for the

defendant.
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V.

The Court erred in refusing to instruct the jury as

requested by defendant, as follows

:

If you find from the evidence that while the star-

board elevator was fastened and plaintiff was at-

tempting to jar the same loose, the port elevator came

to the deck either because plaintiff or some one of

his co-servants had left the steam gauge partially or

sufficiently open to move the same, and that plaintiff

saw or as a reasonably prudent person ought to have

seen that the other elevator was raised to the top, and

plaintiff knew or ought to have known as a reasona-

bly prudent person, that if he jarred loose the star-

board elevator with the other elevator raised to the

top, the starboard elevator would fall to the hold of

the ship, and plaintiff attempted to jar the starboard

elevator loose from its fastenings and ste]3ped upon

said elevator in attempting to do so, and the said ele-

vator fell while he was standing thereon, he cannot

recover, and you must find for the defendant.

VI.

The Court erred in refusing to instruct the jury

as requested by the defendant, as fololws

:

If you find from the evidence that the direct and

immediate cause of the fall of this elevator and the

consequent injury to plaintiff was the act of plain-

tiff and his co-servant or either of them in jarring

loose or attempting to jar loose said elevator by use
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of this keg of lead, or that the absence of these so-

called safety blocks or bumpers was not the direct and

immediate cause of the fall of this elevator and the

injury to plaintiff, then your verdict must be for the

defendant.

VII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that the direct and

immediate cause of the fall of this elevator upon

which plaintiff went down, was the act of plaintiff or

any coservant of plaintiff in so leaving the lever off'

center or the steam valve partially turned so that the

port elevator thereby came to the top w^hile the other

elevator was fastened or that the absence of these so-

called safety blocks or bumpers was not the direct

and immediate cause of the fall of this elevator and

the injury to plaintiff', then you cannot find for the

plaintiff, and your verdict must be for the defendant.

YIII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

The defendant was not bound to furnish to the

plaintiff and his co-servants any particular kind or

character of elevator or appliances for the operation

of the same, and the defendant had a right to furnish

to the plaintiff and his co-servants elevators of the

kind and character described in the evidence with or
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without the so-called safety blocks or bumpers, sub-

ject, however, to this qualification, that if such ap-

pliance was imperfect, defective or in any respect

dangerous, if the plaintiff knew or as a reasonably

prudent person ought to have known of the particu-

lar kind and character of appliance or elevator, or

the absence of these blocks ; and if he appreciated, or

as a reasonably prudent ]3erson ought to have appre-

ciated and understood the dangers if any of using

such elevator, without such safety blocks or bumpers,

he cannot be heard to complain that such bumpers or

safety blocks were absent, but assumed the risks, if

any, of working with the instrumentality in the con-

dition in which he found it.

IX.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that these so-called

safety blocks or bumpers were used when used, and

were put on these beams when they were put on,

solely for the purpose of protecting the elevators

from damage by reason of their being driven against

the iron beam, and were not installed for the protec-

tion or safety of the employees engaged in operating

the same, then the defendant would not ])e liable

even though you may find that if they had been in

place the accident would not have occurred.
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X.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that the danger of

jarring loose this elevator by use of this keg of lead

by the plaintiff and the foreman while the plaintiff

was on the elevator, was obvious and of such a nature

that it could be aprpeciated and understood by the

plaintiff as well as by anyone else, and plaintiff had

as good an oportunity as anyone else of seeing and

knowing the dangers, if any, of thus attempting to

jar loose this elevator while he was on the same, and

he voluntarily attempted to jar loose this elevator in

that wa}^, he assumed the risk of the elevator falling,

and of his consequent injury, and if jon so find your

verdict must be for the defendant.

XI.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

It is not enough to entitle the plaintiff to recover

to show merely the injury or accident, and that he

received the injury while in the employ of the de-

fendant, but he must go further and prove by a pre-

ponderance of the evidence that the defendant was

negligent as charged in the complaint, and that this

negligence, if any, caused the plaintiff's injury.

Proof of the accident and resulting injury is not suffi-

cient proof to entitle the plaintiff to recover.
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XII.

The Court erred in refusing to instruct tlie jury as

requested by the defendant, as follows:

The defendant here did not guarantee or insure the

plaintiff hj using these elevators in the way and man-

ner in which they were constructed and to be operated

might not be injured thereby, nor did the defendant

guarantee or insure that these elevators in the way

and manner in which they were constructed and to

be operated were absolutely safe or free from any or

all defects. If these elevators were such as were

ordinarily used for the purposes intended and rea-

sonable care was exercised to see that they were rea-

sonably safe and suitable for the purposes intended if

they were used with reasonable care b.y the servants

m charge of the same, and these elevators were at

that time of that character, and plaintiff was injured

while trying to unfasten one of them that had been

accidentally caught, as shown by the evidence, then

plaintiff would not be entitled to recover, and you

must find for the defendant.

XIII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

The burden of proof in this case is upon plaintiff to

establish by a preponderance of evidence that the de-

fendant was negligent in some respect, as alleged in

the complaint, and that this act of negligence directly
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contributed to the injury complained of. The mere

fact that plaintiff was injured and that the injury-

was caused by this elevator becoming fastened and by

the effort of plaintiff and his co-servant to jar the

same loose, under the circumstances disclosed in the

evidence, does not entitle plaintiff to recover. The

right to recover, if at all, is based upon negligence

and not injury.

XIV.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find from the evidence that the defendant

in furnishing these elevators for the use of plaintiff

and his co-servants in the way and manner in which

they were at the time of the accident, was in the exer-

cise of reasonable and ordinary care, such as an or-

ordinarily prudent person engaged in that business

and furnishing elevators for that purpose would have

exercised under the same circumstances, then the

defendant is not liable, and your verdict should be

for the defendant.

XV.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find that plaintiff was negligent in any re-

spect contributing to his injur}^, even though such

negligence on his part was slight, then your verdict

must be for the defendant, though you may also find

that defendant was negligent.
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XVI.

The Court erred in refusing to instruct the jury as

as requested by the defendant as follows

:

If you find from the evidence that the act of the

Foreman Smith in directing and assisting the plain-

tiff to jar loose his elevator hy means of this keg of

lead was negligence on his part, and that such negli-

gence caused or contributed to the accident, I in-

struct you that such negligence, if any, would be

negligence of a co-servant of plaintiff, for which the

defendant would not be responsible.

XVII.

The Court erred in refusing to instruct the jury as

requested by the defendant, as follows

:

If you find that this accident to plaintiff was solely

caused by the negligence of Smith, the foreman, in

assisting and directing plaintiff to jar said elevator

loose by the use of the keg of lead, or by the negli-

gence of ])laintiff co-operating with the negligence of

Smith, in this particular instance, plaintiff would not

be entitled to recover, and your verdict nuist be for

defendant.

XVIII.

The Court erred in overruling the motion of plain-

tiff for a new trial and awarding a judgment for
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plaintiff for the sum of $3050, and $49.62 costs and

disbursements.

Dated November 4, 1907.

BEN C. DEY,

WM. D. FENTON,
Attorneys for Defendant.

District of Oregon,

County of Multnomah,—ss.

Due service of the within assignment of errors is

hereby acepted in Multnomah County, Oregon, this

fourth day of November, 1907, by receiving a copy

thereof, duly certified to as such by Ben. C. Dey, of

attorneys for defendant.

HENRY E. McGINN,

Attorney for Plaintiff.

Filed November 5, 1907. J. A. Sladen, Clerk U.

S. Circuit Court, for the District of Oregon.
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And afterwards, to wit, on the 5th day of November,

1907, there was duly filed in said court, a bond on

writ of error, in words and figures, as follows, to

wit:

In the Circuit Court of the United States for the Dis-

trict of Oregon.

ANDREW CARLSON,
Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Bond on Writ of Error.

Know all men by these presents, that we, San Fran-

cisco & Portland Steamship Company, a corporation

duly organized and existing under and by virtue of

the laws of the State of California as principal, and

S. W. Hernnan of Portland, Oregon, as surety, are

held and fii-mly bound unto Andrew Carlson in the

sum of $4,000 to be paid to the said Andrew Carlson,

for the payment of which, well and truly to be made,

we bind ourselves, and each of us, and our and each

of our successors, heirs, executors and administra-

tors, jointly and severally, finnly by these presents.

Sealed with our seals and dated the 5th day of

November, 1907.
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Whereas, the above-named San Francisco & Port-

land Steamship Company has applied for and ob-

tained a writ of error to the United States Court of

Appeals for the Ninth Circuit, to reverse the judg-

ment rendered in the above-entitled cause by the Cir-

cuit Court of the United States for the District of

Oregon.

Now, therefore, the condition of this obligation is

such that if the above-named San Francisco & Port-

land Steamship Company shall prosecute said writ to

effect, and answer all damages and costs if it shall

fail to make good its plea, then this obligation shall

be void; otherwise the same shall be and remain in

full force and virtue.

SAN FEANCISCO AND PORTLAND
STEAMSHIP CO.

By JAS. H. DEWSON,
General Agent.

S. W. HERRMAN,
Surety.

State and District of Oregon,

County of Multnomah.

I, S. W. Herrman, being sworn, depose and say

that I am surety on the within bond ; that I am a resi-

dent, householder within said county. State and dis-

trict ; that I am neither an attorney nor counselor at

Jaw, clerk, sheriff or other officer of any court, and

that I am worth the sum of $8,000 over and above
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all my debts and liabilities and exclusive of property

exempt from execution.

S. W. HERRMAN.

Subscribed and sworn to before me this 5th day of

November, A. D. 1907.

[Seal] BEN C. DEY,

Notary Public for Oregon.

The within bond is hereby approved this 5th day of

November, 1907.

CHAS. E. WOLVERTON,
Judge.

Filed November 5, 1907. J. A. Sladen, Clerk U.

S. Circuit Court, for the District of Oregon.
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And afterwards, to wit, on Tuesday, the 5tli day of

November, 1907, the same being the 25th judicial

day of the regular October term of said court

—

Present, the Honorable CHAELES E. WOL-
YERTON, United States District Judge presid-

ing—the following proceedings were had in said

cause, to wit

:

Jn the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

ANDEEW CARLSON,

Plaintiff,

vs.

SAN FRANCISCO & PORTLAND STEAMSHIP
COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error and Fixing Amount of

Bond.

Now, at this day, this cause comes on to be heard

upon the petition of the defendant, San Francisco

and Portland Steamship Company, for a writ of er-

ror, and for the allowance thereof, said defendant

appearing by its attorneys, Wm. D. Fenton and Ben

C. Dey, and it appearing to the court that tlie said

defendant has filed its petiton for a writ of error
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herein, and has therewith filed its assignment of er-

rors, it is ordered that said writ of error be and the

same is hereby allowed, and that a citation issue and

be served as by law provided.

It is further ordered that the amount of the bond

to be given by the said defendant, San Francisco and

Poi-tland Steamship Company, be fixed at the sum of

$4,000, with good and sufficient sureties to be ap-

proved by the Court, and that such bond, when so

filed, shall operate as a supersedeas bond in said

cause, which being now filed with S. W. Herrman as

surety is hereby approved.

Dated December 5th, 1907.

CHAS. E. WOLVERTON,
Judge.

Filed November 5, 1907. J. A. Sladen, Clerk U. S.

Circuit Court, for the District of Oregon.

In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

November 5, 1907.

ANDREW CARLSON
vs.

SAN FRANCISCO AND PORTLAND STEAM-
SHIP COMPANY.
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Order Extending Time to File Transcript of Record.

Now, at this day, on motion of Mr. William D.

Fenton, of counsel for the defendant in the above-en-

titled cause, and for good cause shown, it is ordered

that said defendant be, and it is hereby, allowed sixty

days from this date in which to file the transcript of

record in the above-entitled cause in the United States

Circuit Court of Appeals for the Ninth Circuit.

CHAS. E. WOLVERTON,
Judge.

Filed November 5, 1907. J. A. Sladen, Clerk U. S.

Circuit Court, for the District of Oregon.

Clerk's Certificate to Transcript of Record.

United States of America,

District of Oregon,—ss.

I, J. A. Sladen, Clerk of the Circuit Court of the

United States for the District of Oregon, pursuant

to the foregoing writ of error and in obedience there-

to, do hereby certify that the foregoing pages num-

bered from 3 to 155 inclusive, contains a true and

complete transcript of the record and proceedings

had in said court in the case of Andrew Carlson,

plaintiff and defendant in error, vs. San Francisco

and Portland Steamship Company, defendant, and
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plaintiff in error, as the same appear of record and

on file in my office and in my custody.

And I further certify that the cost of the foregoing

transcript is eighty-eight 30/100, and that the same

lias been paid by said plaintiff m error.

In testimony wherof , I have hereunto set my hand

and affixed the seal of said Circuit Court at Portland,

in said District, this 30th day of December, A. D.

1907.

[Seal] J. A. SLADEN,
Clerk.

[Endorsed] : No. 1542. United States Circuit

Court of Appeals for the Ninth Circuit. The San

Francisco and Portland Steamship Company (a Cor-

]joration), Plaintiff in Error, vs. Andrew Carlson,

Defendant in Error. Transcript of Record. Upon

Writ of Error to the United States Circuit Covirt for

the District of Oregon.

Filed January 3, 1908.

F. D. MONCKTON,
Clerk.
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In the Circuit Court of the United States for the Dis-

trict of Oregon.

No. 3108.

November 5, 1907.

ANDREW CARLSON

vs.

SAN FRANCISCO AND PORTLAND STEAM-

SHIP COMPANY.

Order Extending Time to File Transcript of Record.

Now, at this day, on motion of Mr. William D. Pen-

ton, of counsel for the defendant, in the above-en-

titled cause, and for good cause shown, it is ordered

that said defendant be, and it is hereby, allowed sixtj^

days from this date in which to file the transcript of

record in the above-entitled cause in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit.

CHAS. E. WOLVERTON,
Judge.

[Endorsed] : No. 1542. United States Circuit

Court of Appeals for the Ninth Circuit. Order Ex-

tending Time to Docket Cause. Filed Nov. 14, 1907.

F. D. Monckton, Clerk. Refiled Jan. 3, 1908. P. D.

Monckton, Clerk.
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IN THE

Mnitrb §)tate0CircuitCourt

ofappeals

jfor t\)t 0ntt\ Circuit

SAN FRANCISCO AND PORTLAND STEAMSHIP
COMPANY, a corporation,

Plaintiff in Error,

V.

ANDREW CARLSON,

Defendant in Error.

'Brief for i^latntiff in €rror

STATEI?IE]\T

This is an action brought in the Circuit Court of the

United States for the District of Oregon, by Andrew

Carlson, defendant in error, against the San Francisco

and Portland Steamship Company, a corporation, plain-

tiff in error, to recover damages for injuries alleged to

have been sustained by the defendant in error on the 26th

day of September, 1905. The complaint, which was filed

on December 11, 1906, alleges in substance that Carlson

was .a longshoreman employed by the plaintiff in error

and engaged on the day of the accident in assisting in the

unloading of the steamer "Saint Paul." "That freight was

removed from the hold of said steamer ^Saint Paul' to



the deck of said steamer by means of two elevators. That

each of said elevators was about three feet wide, and six

feet long ; and said elevators were moved up and down by

means of wire cables, which cables were attached to a

beam, the beam being about twenty feet above the bottom

of the hold of said ship, and about eight feet above the deck

of said ship. The cables so attached as aforesaid passed

down on either side of said elevators to the bottom thereof

and immediately under said elevators, and were then

passed up again on the other side of the elevator, so as to

be between both elevators. The cable then went over a

pulley and was passed over to a drum where it was wound

up, and the elevators were made to work so that as the

cable of one elevator was wound around the drum and

such elevator was hoisted, the other cable would •un\\'ind

and lower the opposite elevator.

"Now the beams to which the cables were attached had

a flange which, when the elevators went up to the beams,

caused said elevators to be caught in the flange so that they

would not work, the cables would unwind but the elevator

being suspended from the flange would not move. To rem-

edy this defect the defendant company caused safety blocks

with rubber underneath to be attached to the beam, said

safety blocks were about eight inches below the beam, so

that the elevators could never become jammed in the beam.

On the occasion of the last trip of the 'Saint Paul' the

safety blocks of the starboard side of the ship became

detached from the beam, in some manner unknown to the

plaintiff, but which fact was kno\\Ti to the defendant, or

by the exercise of ordinary care on their part could have

been known to the defendant.



"That on the 26tli day of Septenibor, 1905, tlic star-

board elevator became caught in the flange of the beam and

remained stationary, the other elevator was raised to the

top, but this fact of the other elevator being raised was un-

known to the plaintiff at the time of his injury hereinafter

complained of; the cable as it unwound failed to lower the

elevator caught in the flange, when, as plaintiff at the in-

stance of his foreman, undertook to load the starboard

elevator, plaintiff being on said starboard elevator, said

starboard elevator fell from the beam to the hold of the

ship with plaintiff in said elevator."' (Pages 5-9, Tran-

script of Record).

Under the foregoing allegations the only negligence

which is charged against the steamship company is the

failure to replace the bumper or so-called 'safety block'

which it is alleged had become detached from the beam of

the ship. To the complaint the steamship company

answered by denying the allegations of negligence and by

setting up three separate defenses in substance as follows

:

(1) That Carlson was employed as winchman; that

at the time of the accident he was engaged in operating

one of the winches; that he so carelessly and negligently

operated said winch that the starboard elevator, which was

being elevated by said winch, became jammed, and so

negligently and carelessly operated said winch and steam

therewith as to allow the port elevator to rise to the deck

of the ship while the starboard elevator was so caught; that

in attempting to jar loose the said elevator Carlson care-

lessly and negligently stepped into said elevator while the

same was so raised and caught, and while said port eleva-

tor was raised, notwithstanding he was cautione<l not to



do so, so that when said elevator became loose it fell to

the hold carrying Carlson with it and causing whatever

injuries he sustained.

(2) That Carlson received the alleged injuries by rea-

son of the negligence of some fellow-servant in raising the

port elevator while the starboard elevator was caught, thus

allowing the starboard elevator to fall.

(3) That Carlson was an experienced mnchman; that

he had long been in the company's employ as such ; that he

had full knowledge and was familiar v>dth the structure

and condition of the elevators which were controlled by

the winch then operated by him, and of the hoisting gear

and all things connected with said elevators. That Carlson

with full knowledge that said starboard elevator was

caught, and that said port elevator was raised and that

said starboard elevator might drop, and well knowing

the hazards and risks of attempting to jar loose said ele-

vator nevertheless stepped into said starboard elevator

and undertook to jar the same loose, without making

any complaint whatever that the work was dangerous or

that the apparatus was defective, and that he thereby

assumed whatever risk of danger or injury there was

(Pag^s 15, 20, Transcript of Eecord).

These affirmative defenses were denied by the reply,

and the cause being at issue, a trial was had on the 18th

and 19th of June, 1907, before a jury, which returned into

court a verdict against the steamship company for $3,000

and costs, upon which judgment was entered against the

defendant. From this judgment the defendant appeals.

On the conclusion of the testimony offered on behalf

of the plaintiff, defendant moved the court for a judgment
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of non-suit on the ground that plaintifif had failed to prove

a cause of action sufficient to be submitted to the jury;

that the proofs showed that the accident was caused by

the plaintiff's own negligence ; that the negligence, if any,

was that of the plaintiff's fellow servant.

The trial court at said time overruled the defendant's

motion for a non-suit, and therupon defendant introduced

testimony tending to support its affirmative defenses. No

rebuttal testimony was introduced. At the close of all the

testimony in the case counsel for the defendant moved the

court for a directed verdict upon the same grounds on

which the motion for a non-suit was based, and upon fur-

ther ground that it affirmatively appeared that the negli-

gence alleged in the complaint, namely, the absence of the

bumper or safety block, was not the proximate cause of the

injury; that the proximate cause of the accident was the

plaintiff's own act in trying to jar loose the elevator with

knowledge that it was in the condition in which it then

was, and upon the further ground that if there was any

negligence in moving the port elevator up while the star-

board elevator was stuck, it was the negligence of plain-

tiff or that of his fellow servant, and that if there was any

negligence in the case other than contributory negligence

of plaintiff, it was that of a co-servant of plaintiff.

The trial court overruled said motion for a directed

verdict and also overruled a motion for a new trial, which

was argued and submitted on the 2Gth day of September,

1907.



THE TESTIilIOi\Y

The testimony taken at the trial is briefly summarized

as follows

:

Testimony Offered by Defendant in Error

Andrew Carlson, plaintiff, testified on direct examina-

tion that he had lived in Portland about eighteen years;

that he was a longshoreman; that he had previously

worked in sawmills; that at the time of the accident he

was working as longshoreman for the steamship company,

plaintiff in error; that he was supposed to be loading

trucks ; that he was sent by Foreman Smith to drive the

winch, and had been driving it that time for four and a

half hours before the accident ; that he was not the regular

winchman; that elevators were used to unload the ship;

that he had a model of said elevators which he produced

and exhibited to the court and jury; that when the ele-

vators are working one is supposed to be up and the other

down; that the starboard elevator got stuck; the blocks

fastened to the beam above the port elevator were missing

above the starboard elevator and that allowed the star-

board elevator to get stuck; thought the block had been

over the starboard elevator at one time, but it was not

there at the time of the accident ; if it had been the elevator

would not have got caught; the block kept the elevator

from going too high ; the foreman rolled a keg of lead on

the starboard elevator and witness did not see that the port

elevator was up ; the foreman told witness to take hold of

the other end of the keg of lead; he did so, and they

picked it up and struck it on the elevator two or three

times, and then the elevator fell all of a sudden.



Q. "Now if that had been in perfect order, how would

that have worked? A, There would have been four or

five inches of drop if this (port elevator) had been down."

The drop was about 12 feet; if the port elevator had been

down there would have been only three or four inches of

slack in the cable; that the model was made by witness

with the assistance of another longshoreman ; that witness

and the foreman threw the keg of lead on the elevator,

"and then took it up a few times and dropped it and then

it dropped all of a sudden." "0/i account of the keg of

lead on it and on account of the other elevator being up

that is the cause of it falling down/'

Witness did not know how the port elevator got up

there; that he was injured in the right foot and can hardly

walk upon it; that forty cents a month is deducted from

the wages of plaintiff for hospital, surgical and medical

attendance; that he was taken to St. Vincent's Hospital,

where he remained for over three months ; that he earne<l

on an average of |G5 per month; that he had not been able

to work since; that the only business he knew is that of

common labor ; that he cannot work at that for the reason

that he cannot stand on his foot any length of time (Pages

35-44, Transcript of Record).

On cross-examination plaintiff testified that the acci-

dent happened about ten o'clock in the evening; that he

had operated the winch occasionally before, probably half

a dozen times; tluit he knew how to operate it; that there

was no trouble about operating the icinch; there was a

lever between the elevators to work back and forth, and a

crank to turn the steam on; that he stood between the

elevators when he worked the winch ; that the elevators
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were three feet apart ; that there was a floor between them

;

he operated the lever back and forth as he wanted the

elevators to go up or down, and that he also had charge

of turning the steam on and off; that he understood how

to do it; that thei^e tvas no trouble about tlmt; that when

the elevator got caught witness told the quartermaster of

the ship about it, and the quartermaster took charge of it

and worked at it for awhile; then Foreman Smith came

in ; the elevator was loaded when it came up, but the load

had been taken off while it was stuck; witness knew at

the time that it v/as caught by reason of its having run

behind the flange on the beam; that the beam of the ship

was of iron, and was like an inverted railroad rail; the

flange was the same as that on the railroad rail; all the

beams have that flange on them ; witness ran the elevator

up there; that he was not an experienced ^inchman and

therefore ran the elevator too high ; hud been running it

four and a half hours that time, it hod not caught

Or stuck before; Juid never seen it stuck before; it was not

a difficult matter to get it stuck; the steam raised the

elevators; he did not get the steam off in time or put too

much steam on so it ran up and stuck so high that witness

could not knock it out with a scantling; tried to pry it

loose with a scantling; then the boss came in and he and

the quartermaster were running the port elevator up and

down a little; did not see the port elevator go up; ^^but

they were loorking there icith the steam to get it up/' They

loould raise it [the port elevator) four or five feet, and

then drop it doion; they thought they could loosen it (the

starboard elevator) that way; the men were not expected

to ride on the elevators; they were for freight only; the
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keg of lead was brought by tlie foreman ; it weighed about

300 pounds; witness saw it being rolled on the elevator;

the foreman told him to get hold of the other end of the

keg; the keg was rolled up to the elevator which stood

about six inches above the floor of the deck ; Foreman Smitli

got it on the elevator before witness took hold of it ; they

were trying to jar the elevator loose; knew they had been

working with the port elevator, but did not know it was

up ; if he had looked could have seen that the port elevator

was up, but had no time to stand and look in all direc-

tions ; the thing that knocked the elevator loose ims throiv-

ing the keg of lead on it; got on the elevator because he

thought he could not reach the keg of lead without doing

so; foreman did not tell him to get off. "Q. Now, didn't

you know that the moment you got onto that elevator with

300 pounds of lead on there for the purpose of knocking

it loose, that if it was knocked loose it might go to the bot-

tom? A. No, it would not. Q. You didn't know that?

A. It would not go

—

if this {the port elevator) hud been

where it should have been it would not have gone hut four

or five inches. Q. Tliat is to say, if the other elevator

had been down? A. Yes. Q. Then this would have

gone only four or five inches? A. That is all." That the

foreman did not warn him to keep off the elevator; there

loas plenty of light around where they loere working; no

trouble to see evert/thing; worked there for four hours, but

did not see that the blocks were missing. "Q. Did you

know what these blocks were for? A. Well, because the

elevator could not go any higher up to tlie beam. Q. Did

you know that they were put there not for the purpose of

saving men but for the purpose of preventing the elevator
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from being mashed up, being driven by you way clear up

past the beam. Wasn't that the reason for it? A. Well,

the elevators could not go too high if these blocks were

up there. Q. If it did go too high there it was liable to

break the elevator, wasn't it? A. No, it would not break

that; it would maybe get them out of shape, that is all.

Q. I mean get it twisted out of shape? A. Yes, sir."

Could not say what purpose the blocks were for, but

if they had been there elevator would not have got stuck

;

witness was standing on the elevator and with Foreman

Smith, who was standing on the solid deck, lifted up the

300-pound keg of lead three or four inches and threw it

down ; that witness could not stand on the solid deck and

reach the other end of the keg; keg was eighteen inches

long and thirteen or fourteen inches thick; did not help

put the keg on the elevator, it was in the middle of the

elevator when witness took hold of it; elevator was three

feet wide, six feet long; keg was lying crosswise of the

elevator; witness got on the elevator and took hold of

one end; the foreman stood on the deck and took hold of

the other end ; they raised it four or five inches and let it

go in order to throw the elevator loose; it did throw it

loose and it fell to the bottom, carrying witness with it;

blocks in question were six or eight inches ; they were made

of wood with rubber on the ends; were screwed to the

beams of the ship; worked the elevators there for four

hours, but did not see that the block was gone over the

starboard elevator, or that the one was still in place over

the port elevator, until after the accident; had seen the

block there before; the steamer made a round trip every

ten days ; did not remember whether the block was missing
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on the trip before the accident or not; knew what the

blocks were there for; on the day of the accident worked

as winchman for four and a half hours, but did not see

that the block was missing; elevator never got caught be-

fore. The Saint Paul caino in port every ten days during

the summer; witness had worked as longshoreman, loading

trucks alongside of these elevators, but did not know how

many times ; the quartermaster was the regular winchman

of the ship ; another longshoreman used to run the elevat-

ors, but he was not there this time; there was nothing

about the elevators that witness did not understand ; was

not an experienced winchman; no trouble to work the

elevators and take up a load; too much steam would throw

the elevators up and down pretty hard ; witness controlled

the elevators and steam; the force of the elevators de-

pended altogether on the amount of steam (Pages 45-80,

Transcript of Record).

SOLOMON PEPPIN testified that he was a longshore-

man employed by the plaintiff in error; that he had known

the defendant in error for two or three years ; that he was

present when the latter was injured on the 26th day of

September, 1905 ; that when the starboard elevator became

jammed they unloaded it and then Carlson tried to drive

it loose first with a scantling, and then with a piece of

iron; then Foreman Smith came in and said, "raise the

other elevator"; then he (Foreman Smith) rolled the keg

of lead to within two feet of the elevator and said to Carl-

son, "get hold of that other end;" witness then went to

load some trucks, but saw Carlson take hold of the keg

of lead and turned around in time to see him on the ele-

vator and to see it go down ; four men were employed on
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the elevators, but two had gone just before the accident;

the two left were witness and one John Peterson; wit-

ness then explained the working of the elevators with the

aid of the model ; the iron band over the elevator slipped

past the flange on the beam and became jammed ; the port

elevator was then raised; when one elevator comes up it

unwinds a T\are around the drum, and the wire that oper-

ates the other elevator unwinds at the same time; when

the port elevator was raised the wire on the starboard

elevator unwound and slacked down in the hold, so there

was nothing to keep it from dropping ; both elevators can-

not be up at the same time unless one of them is caught

(Pages 80-82, 85-90, Transcript of Kecord).

On cross-examination Mr. Peppin testified that at the

time Foreman Smith told Carlson to take hold of the keg

it was on the deck two feet from the elevator and Carlson

was standing about one foot from the elevator; could not

say whether Carlson was on the deck or on the elevator

when he picked up the keg, just saw him on the elevator

and saw him drop the keg ; the foreman was on the deck

;

saw that the port elevator was up and yelled to Carlson

just as the elevator went down, but the warning was too

late; there was no trouble about seeing that the port

elevator was up; witness did notknow what the blockswere

put there for, always supposed they were there to guard

against the elevators coming up too high and becoming

jammed; never operated the elevator himself; had worked

there for several years ; the object of raising the port ele-

vator was to slacken the wire so that the other elevator

could be lowered; the winchman controls the elevator,

Carlson was the winchman in this case; he turned the
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steam off with one hand and handled the lever with the

other; Carlson had been working? there for abont two

years; the Saint Paul had run there but a few months;

could not say whether Carlson had operated this winch

before or not ; the keg of lead was about twenty inches in

height, and twelve inches in diameter, and weighed from

285 to 310 pounds; the object of dropping it was to jar

the elevator loose ; the starboard elevator had been raised

about seven or eight inches above the level of the floor,

and above the bottom of the beam ; it was fastened tightly;

the flange projected about three-fourths of an inch from

the bottom of the beam ; at the time of the accident witness

was standing almost against the elevator within six inches

or a foot from it ; did not hear anyone direct Carlson not

to get on the elevator ; saw the other elevator was up and

knew that there was danger of it (the starboard elevator)

coming down; that is why witness yelled to Carlson to

get off ; the elevators are side by side, not more than four

or five inches between the two elevators; nothing to pre-

vent anybody from seeing that the port elevator was up;

not over ten seconds from the time witness saw them pick

up the keg until the elevator went down; Carlson was

standing on the elevator and had hold of the keg (Pages

90-104, Transcript of Record).

W. D. BTRKS testified that he had been a longshore-

man since 1902; at the time of the accident to Carlson,

was running a truck from the ship to the dock ; when the

elevator went down witness was standing in the opening

in the ship through which one enters from the dock ; Fore-

man Smith rolled the keg of lead out onto the elevator;

then he (Smith) asked Carlson to get hold of it and help
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him jar it loose; one of them had hold of each end of the

keg; they jammed it down
;
just as the elevator broke loose

he (Smith) yelled to Carlson to get off the elevator, but

he (Carlson) had no chance; Smith was rolling the keg

along the deck when he commanded Carlson to take hold

of it; did not notice how close it was to the elevator or

just when Carlson took hold, whether he took hold before

or after it was on the elevator ; never noticed the elevator

jammed before (Pages 105, 106, Transcript of Kecord).

On cross-examination witness testified that there were

probably one hundred men employed fore and aft on the

steamer at that time; at the particular place of the acci-

dent there may have been twenty-five or thirty men; the

men who worked the trucks brought them up alongside of

the elevator where they were loaded and then wheeled

onto the dock; there were four men to each elevator who

loaded the freight onto the trucks ; had not paid particular

attention as to who was operating the 'v\inch at the time

;

attention was first called to the trouble because no freight

was coming up; saw that the elevator was stuck; there

were several of the men jumping around trying to figure

out some way to get it loose; the first thing witness saw

was when they brought out the keg of lead; the keg

weighed about 300 pounds, and was about eighteen or

twenty inches long and twelve or thirteen inches in diam-

eter ; the elevator was four or five inches above the floor

;

Smith was standing on the deck holding one end of the

keg; Carlson on the elevator holding the other end; they

raised it up six or eight inches, and let it down three or

four times; Carlson was standing about the center of the

elevator; witness did not look at the other elevator; did
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not hear anyone tell Carlson to get off; could not use the

lead without getting on ; nobody told him to get off (Pages

106-111, Transcript of Record).

Solomon Peppin, recalled, testified that four men were

engaged that night in unloading the elevators, but that

two were so engaged when the accident happened; that

Carlson, in addition to operating the winch, was helping

them load trucks (Pages 114, 115, Transcript of Record).

On cross-examination witness testified that tvhile the

starboard elccator wa,s stuck they unloaded five or six

kegs of lead from the port elevator; that the port elevator

was on a level with the deck, and stayed there while the

other elevator was stuck, and until after the accident hap-

pened; did not know who operated the winch to bring up

the port elevator while the other one was stuck; did not

remember whether the port elevator came up slowly or

fast (Pages 115-119, Transcript of Record).

Dr. Charles Cordner testified as to the nature of the

injuries (Pages 83-84, Transcript of Record).

Te§timony Offered by Plaintiff* in Error

E. W. MASON testified that he is a master mariner in

charge of the steamer Costa Rica ; was not present at the

accident; was chief oflficer on the Saint Paul at the time

of the accident and was familiar with that ship and T\ith

the elevators operated by Carlson ; duties as chief oflScer

were to look after the welfare of the ship, and to have an

eye around the freight. "Q. Well, these elevators were

familiar to you and the way in which they were operated

at the time? A. Yes. Q. I will ask you to state to the

jury or explain to the jury what these blocks were put in



16

there for, if they were put in, that were called 'safety

blocks' by some of the witnesses, what was their purpose?

A. They were put there for the protection of the elevators.

Q. And when were they installed, if you know? A.

About two months after the ship had made her first run

up here; that is, she had been running from Portland to

San Francisco for two months, then loe installed, as I

call them, the bumpers, which would be the proper name

for them. Q. They are bumpers simply? A. Yes."

The elevators run up and down on steel rods fastened along

the sides, and the bumpers were fastened to these slides;

beams of the ship were rounded off on the bottom so that

there were no sharp corners ; there was a sort of lip formed

by this rounding off, probably a sixteenth of an inch on each

side; tvitness loas on the ship for the eight months that

she ran to Portland; had never seen the elevators jammed

before, neither before the bumpers were put on nor after

they were put on, until this accident; object of the bumpers

toas to protect the top frame of the elevators, so that they

would not go on against the iron but against the wood; the

bumpers were made of hard wood, with rubber on the

bottom ; they were six inches square and eight inches long

;

was not present at the time of the accident and knew noth-

ing of the bumper being off (Pages 119-125, Transcript of

Record).

On cross-examination witness testified that no inspec-

tion was made by him of the elevators in San Francisco

nor on the trip to Portland, that it was impossible to get

to the elevators on account of the ship being full of cargo

;

made no examination before the men went to work for the

same reason ; could not say whether the bumpers were in
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place or not; the biinipers were not replaced after the

accident (Pages 125-127, Transcript of Record).

PETER SMITH testified that he was in the employ

of the plaintiff in error; on the day of the accident to Carl-

son that he came on the deck at the time the elevator

was stuck ; that he saAV Carlson working at the elevator

with a scantling of 2x4, trying to get it loose; witness went

to help him and tried to break it loose with an iron bar;

then asked Carlson to give him a hand with a keg of

lead; told Carlson to "stand clear of the elevator, not to

get on the elevator;" Carlson had been on the elevator

with a scantling; it was when they had hold of the keg

of lead that witness told Carlson not to stand on t?ie ele-

vator; rolled the keg up to the elevator, told Carlson to get

hold of the other end, and dropped the keg on the elevator

;

Carlson stepped on the elevator at the same time he

dropped the keg; thrcAV the keg only once; did not order

port elevator to be raised; the port elevator was up;

witness saw freight bcinc/ taken from the port elevator

while the starboard elevator w<is jammed, and tvhile they

tvere trying to get it loose; explained working of elevators

;

with the lever off center and a little steam on the elevator

would raise gradually ; no one else but Carlson operated, the

lever at this time; he was not a regular winch driver; the

regular man was not there that day ; Carlson had operatetl

the winch a number of times before the time of the acci-

dent; the bumpers were not put there for the purpose of

stopping the elevators, they loere stopped by turning of

the steam; if the bumpers were not there the frame of the

elevators would bend against the top; did not notice that

the bumper was gone; worked mostly on the dock, and
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not on the ship ; was general foreman ; saw Carlson using

an iron bar or something trying to pry the elevator loose.

"Q. Did you tell him not to get on? A. I told him to

stand clear of the elevator when I got hold of that keg of

lead. Q. To stand clear of the elevator? A. Yes, to

stand clear of the elevator, Q. When did you tell him that

with reference to the time he took hold of the keg? A.

That was probably half a minute before he lifted up the

keg." (Pages 127-137, Transcript of Record).

Upon cross-examination witness testified that he was

general foreman in the employ of the San Francisco &

Portland Steamship Company, and was such on the day

of the accident to Carlson; the accident happened some

time after supper; there were about two men on the deck

when the accident happened; Carlson was operating the

elevators, that was all; he was never asked to help load

freight as Mr. Peppin had testified; when the regular

winchman was there Carlson was loading trucks ; witness

first helped Carlson with the scantling and then told him

to give a hand on the keg of lead ; rolled it to the edge of

the starboard elevator; witness then showed with aid of

model how the keg was lying. "Q. Did you ask him to take

hold of it here? A. I did, yes, sir. Q. Is it not a fact

it was lying across here? A. No. Q. So the only way

he could get hold of it was to get on there with it? A.

No, sir, it was lying here. Q. You are positive of that?

A. I am positive of that." * * * Q. Wasn't it

necessary for him to get on tluit elevator to do what you

told him to do? A. No, sir. Q. It tms not? A. No,

sir/' Did you not call to Carlson to look out; port ele-

vator was carried up with steam; did not know whether
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Carlson brought it up or not. "lie (Carlson) must

have reversed that lever and let a little steam on, and

it came up any\s'ay; that is the only way I can see how

the elevator came up" ; saw them taking freight of¥ of the

port elevator at the time the keg of lead was rolled over;

wanted the elevator to fall, as that was the onh^ way to

get it down ; did not notice port elevator up when they were

on there with the scantling; knew that throwing the lead

on would cause the elevator to fall to the bottom. (Pages

137-146, Transcript of Record).

On re-direct examination witness testified that he got

five cents more an hour than Carlson ; was paid by the

hour, like any other longshoreman; both (witness and

Carlson) members of the same union, and were at the time

of the accident; simply worked there as a longshoreman

having charge of the men that were doing the work ; duty

was to get the ship unloaded and loaded; had to see that

things were moving; when he saw the elevator stuck he

undertook to help Carlson loosen it (Pages 146-7, Tran-

script of Record).

JOHN PETERSON testified that he was present at the

time of the accident to Carlson ; that he was loading trucks

with Mr. Peppin; that Carlson ran the elevator too high

and it jammed under the beams; Carlson did not shut

off the steam in time; witness then illustrated with model

the operation of the lever and steam wheel ; elevators are

two or three feet apart ; if the rod is oi¥ center and steam

is on the elevator will rise; stood and looked at the port

elevator when it came up; it came up slowly and as soon as

it was up witness started to loading a truck ; coiihl not say

wluit mudc tJw port elevator come up unless the steam was
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not shut off tighthj. ''There uxis nohodi/ here {at tJie

lever) at all." Smith and Carlson were trying to roll the

keg of lead on the starboard elevator; Carlson first tried

to pry the elevator loose with a scantling ; then Smith told

him to get the keg of lead; did not see them put the keg

on the starboard elevator, back was turned to them at

the time; did not see Carlson on the elevator before it

dropped; looked around just in time to see it drop; Carl-

son was in the middle of the elevator ; elevator was about

3x5 :6 inches ; keg was about 12 inches in diameter and 20

inches long, and weighed about 200 pounds ; did not hear

anything said by Smith to Carlson, was busy unloading

port elevator; the elevator h<id been stopped about fifteen

or twenty minutes before Smith came in (Pages 148-156,

Transcript of Eecord).

On cross-examination witness testified that he did not

tell anybody that the port elevator had come up unex-

pectedly because the steam had not been shut off until long

after the accident ; nobody took his statement in writing or

at all, was not interviewed by anyone until about two

Aveeks before the trial (Pages 156-158, Transcript of

Record).

POIJ^T^i AIVD AUTUORITIEIS

I.

The court erred in overruling the motion of plaintiff in

error for a judgment of non-suit, and in refusing to direct

a verdict for plaintiff in error.

(a) The evidence, as a matter of lav\^, fails to show

that the accident was caused by any negligence of the

plaintiff in error.
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(b) The evidence affirmatively shows tliat the negli-

gence alleged and proven, if any, was not the proximate

cause of the accident or injury to defendant in error,

(c) The defendant in error was guilty of contributory

negligence.

(d) The negligence, if any, which caused the accident,

was that of a fellow-servant of the defendant in error.

(Pages 190-191, Transcript of Kecord.)
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II.

The court erred in refusing to give the instructions re-

quested and specifically set out in assignftient of errors

Nos. Ill, IV and V (Pages 191, 192 and 193, Transcript of

Record). The general charge failed to cover these re-

quests, and each instruction correctly applied the law of

contributory negligence to the facts to be found by the

jury.

III.

The court erred in refusing to give the instructions re-

quested iind specifically set out in assignment of errors

Nos. VI and VII (Pages 193, 194, Transcript of Record).

The instructions were necessary to enable the jury to deter-

mine the proximate cause of the accident, if the question
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was for the jury at all. The instruction given by the court

was too vague and general in this respect, and was a mere

definition of the term "proximate cause."

IV.

The court erred in refusing to give the instructions re-

quested and specifically set out in assignment of errors

Nos. VIII-X (Pages 194-195, Transcript of Record). The

general charge does not cover these instructions, and the

doctrine of assumption of risk is stated simply in the

abstract, while it should have been applied to the concrete

facts. The rule of law sought to be invoked by the requests

refused is sound, and the instructions correctly state

the rule and its application to the facts of the case.

V.

The court erred in refusing to give the instruction

quested and specifically set out in assignment of errors

No. IX (Page 195, Transcript of Record). The absence

of these so-called "safetj- blocks" was wholly immaterial

if their presence was merely to protect the elevators in use,

and not to protect the employees.

Johnson v. Armour; 18 Fed. 490.

VI.

The court erred in refusing to give the instructions

requested and specifically set out in assignment of errors

Xos. XI, XII, XIII and XIV (Pages 196, 197 and 198,

Transcript of Record). Each instruction stated a rule of

law applicable to the case. The employer is not an insurer



25

and the court should have so instructed. The accident

raised no presumption that the employer was negligent.

Ordinary care is the test of the employer's liability.

VII.

The court erred in refusing to give the instruction

requested and specifically set out in assignment of errors

No. XV (Page 198, Transcript of Record). This instruc-

tion was intended to instruct the jury that it could not

find a verdict by comparing the negligence of the parties.

The doctrine of comparative negligence does not obtain in

this jurisdiction, and the court should have so instructed.

VIII.

The court erred in refusing to give the instructions

requested and specifically set out in assignment of errors

Nos. XVI and XVII (Page 199, Transcript of Record).

The court should have instructed the jury that Foreman

Smith, in the acts done or omitted by him, was the fellow-

servant of defendant in error, and that if his acts were the

cause of the accident, plaintiff in error was not liable.

Negligent directions or commands of a foreman as to the

details of the business are the negligence of a co-servant.

ARGUinEI^T

Aside from the instructions requested and refused,

which will be discussed briefly later, there are but two

questions we desire to present at length in the argument of

this case. They are, first, was the failure to replace the

bumper or block above the starboard elevator after it had
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become detached a negligent omission on the part of the

defendant company? Second, if so, was that omission the

proximate cause of the alleged injury to the plaintiff?

These two questions are so closely allied that they

will be considered together as a common gTound on which

either the non-suit or the directed verdict requested by

the defendant could very properly have been based. Cer-

tainly if, after a thorough consideration of the evidence

either one of the two questions can be answered negatively,

the plaintiff in error must prevail.

There is no dispute between the parties litigant as to

the material facts in this case. The witnesses for both

plaintiff and defendant testified in the main to the same

state of facts. This is particularly true of the facts which

have to do with the one allegation of negligence on which

plaintiff bases his case, namely, the absence of the bumper,

or as he terms it, "safety block," from above the starboard

elevator. The failure to provide this block of wood is the

only negligence complained of in the pleadings. The fact

that it was not in place is not disputed. All of the wit-

nesses produced by either party agreed that it had been

in place at some time previous, but that at the time of the

accident it was not there. But can it be said that the

defendant's failure to keep it there was a negligent omis-

sion, or was the defendant guilty of neglect of any duty

owed to its employes by allowing this block to become re-

moved? The general rule can safely be stated that the

employer is bound to take ordinary and reasonable care

to furnish his employe with tools, machinery or appli-

ances sufficient and suitable for the work which is to be

done, and he is also bound to make from time to time such
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reasonable repairs in his machinery, appliances or prem-

ises as to enable his employes to continue to use them

safely bj' the exercise of reasonable care on their part. As

to whether or not there was any breach of this duty shown

upon the part of the defendant in this case can best be de-

termined by an examination of that e\idence in the case

which shows the purpose for Avhich these bumpers were

installed.

The plaintiff himself testified (Page 69, Transcript of

Record) as follows: *'Q. If it (the elevator) did go too

high there it was liable to break the elevator, wasn't it?

A. No, it would not break that, it would maybe get them

out of shape, that is all. Q. I mean get it twisted out

of shape. A. Yes, sir. Q. And these blocks were put

there for that purpose, weren't they? A. I could not say

what purpose they were put there for, but if they had

been there it would not have got too high." It is apparent

from this testimony of the plaintiff that he did not seem

to know wliat purpose these blocks were to serve. The

only direct testimony on that particular feature of the

elevators was that of Captain E. W. Mason, who testified

as follows : "Q. What was your office on the Saint Paul?

A. Chief officer. Q. And as chief officer what were

your duties. A. Well, to in a way look out for the wel-

fare of tlie ship in general, and to have an eye around

the freight. Q. Well, these elevators were familiar to

you, and the way in which they were operated at the time?

A. Yes, sir. Q. I will ask you to state to the jury, or

explain to tlie jury what these blocks were put in there

for, if they were put in, that were called safety blocks by

some of the witnesses, and what was their purpose? A.
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They were put there for the protection of the elevators.

Q. And when were they installed, if you know? A.

About two months after the ship had first made her run

up here, that is, she had been running from Portland to

San Francisco for two months; then we installed, as I

call them, the bumpers, which would be the proper name

for them." (Pages 120, 121, Transcript of Record). "Q.

What was the object now of these bumpers, you say? A.

To protect this part of the elevator, the frame of the

elevator? Q. The frame? A. Yes, sir; the top frame

of the elevator. Q. So they would not go against the

iron, but against the wood? A. That is the idea,"

(Pages 123, 124, Transcript of Eecord).

The facts then are that these bumpers were not placed

above the elevators at all until the ship had been on the

San Francisco and Portland run for two months, and they

were then put in not as a safety device for the protection

of human life, or for the prevention of injuries to em-

ployes or others. Not one of the witnesses ever saw this

elevator jammed behind the beam, either before or after

the blocks were installed, and none of them ever heard of

it being so caught until the time of this accident. The

simple purpose of these blocks was to protect the frame

of the elevator from becoming bent and broken. Can it

then be said that the company omitted any duty to care

for the safety of its employees by failing to replace a block

that was intended solely as a protection to an elevator

which was used for no other purpose than to carry freight,

and which the plaintiff himself testified was for freight

only and on which the employes were not supposed to ride?

(Pages 60, 61, Transcript of Record).
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We submit that the only possible result that the human

mind could reasonably anticipate or even conceive to hap-

pen from the absence of this block would be the twisting

or bending of the upper frame work of the elevator, or its

being jammed into the beam and becoming caught there.

Can it be said that the employer in a case of this kind

is to be held to that foresight or perception which neces-

sitates his anticipating anything beyond the injury to the

elevator or at most beyond its becoming caught? Must he

anticipate negligence on the part of his employes, and be

expected to provide against every conceivable negligent act

that his employees might be able to commit? Or rather, is

he not entitled to rely upon the probability that they will

use reasonable care in performing the work they have to

do, whether that work be operating the elevator, repairing

it in case it should become broken, or in loosening it in

case it should become jammed? It must be remembered

that these elevators were safely and effectually operated

without any bumpers at all for months and months from

the time the steamer Saint Paul was first built uutil two

months after she had been put on the Portland run, and

that no one ever heard of the elevators becoming caught

behind the beam at any time until the time of this acci-

dent. So in fact the only result that the defendant could

reasonably expect to follow the removal of the block would

be the bending of the upper frame of the elevator—the

very thing which its installation was intended to prevent.

The fact that it became jammed behind the beam was noth-

ing more or less than a simple accident for which no one

was responsible, and the happening of which cannot, under
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any of the testimony in the case, be said to be the result

of any negligence on the part of the company.

We respectfully submit that as a matter of law and

in view of the testimony, that the omission cannot be said

to be a negligent one.

But even if said omission could be considered negli-

gence on the part of the steamship company, and from

such negligent omission the elevator became jammed, that

could avail the plaintiff nothing for the reason that no

harm could possibly come to the plaintiff with the elevator

in that stationary position, unless some other act or agency

which could not be expected or conceived, had entered into

the situation. This brings us squarely to the question as to

whether or not the absence of the bumper or "safety block"

(granting for the sake of argument that its absence was

a negligent omission), was the proximate cause of the

accident.

It is a most elementary principle in the law of negli-

gence that an act or omission, no matter how flagrantly

negligent it may be, must be proved by positive evidence

to have been the proximate cause of the injury before lia-

bility therefor will attach to the one guilty of said negli-

gent act or omission. In this case the block was missing

;

the plaintiff had control of the lever and steam power

which operated the elevators ; he had been operating these

elevators in the condition in which they then were for four

and a half hours and had experienced no difficulty, a fact

which would indicate that they could be operated safely

in that condition ; in fact, he did not in all that time notice

that the block was missing (Pages 75, 76, 77, Transcript of

Record). Nor did anyone else know that it was missing,
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nor was there any testimony to indicate that this block

had not been gone for two or three or four weeks. Yet

freight was unloaded and loaded during all that time, and

there was so little need of these blocks for any purpose

that no one had even noticed that the one over the star-

board elevator was missing. It would seem, then, that had

the plaintiff been using reasonable or ordinary care in the

handling of the winch and steam valve with which the

elevators were operated, that the elevator would never have

been jammed behind the beam. It was his own careless

operation of tlie winch and machinery, which he testified

he understood and Avhich he could handle without diffi-

culty (Pages 40, 79, Transcript of Record), that caused

the elevator to go up against the ceiling with force great

enough to jam it behind the beam and to cause it to hang

there, something that it had not been known to do at any

time before.

However, let us concede that the defendant had been

negligent up to the time that the elevator became caught,

and that it was through its alleged negligent omission of

the bumper that the elevator became fastened. We then

have the elevator at a standstill. It could do no harm to

anyone as long as it was in that position, and it was bound

to remain stationary until some force set it in motion.

The alleged negligence, it must be remembered, and the

only negligence attributed to the defendant in this case

is in its failure to replace the bumper or "safety block."

There is no negligence charged for any act of the steamship

company, its agents or employees, after the time when

the elevator became caught. The testimony clearly shows

that when the elevator became caught and stationary that
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the negligent omission, if it be negligent, had spent its

force; it had caused all the damage it could cause to any

person or to anything; that the elevator was then in a

condition of disuse; that its condition and the attending

dangers were apparent to everyone, especially so to plain-

tiff (see pages 50, 51, Transcript of Eecord), and that

any in^'u^y which could come to plaintiff after that time

wa* bound to be tho result of carelessness or negligence

on the part of the plaintiff, who took upon himself a new

^asl" of rut'^iu'T t^e bro^'en elevator into running order,

or t^^.e re'jult of neG"li£cencp on the part of those fellow-

servants Y ho were assisting him in this new task. Whether

the proximate cause of the accident to plaintiff was the

raising of the port elevator; whether it was the negli-

gence of the plaintiff in standing on the elevator while

the keg of lead was thrown down ; whether it was the negli-

gence of Smith or some other fellow-servant; whether it

was the negligence of the plaintiff in leaving the steam

partially on so that the port elevator came up ; or whether

it was a combination of some or all of these forces ope-

rating together that caused the accident, is, for the present

argument at least, no concern of the defendant for the

reason that no negligence is charged against the company

in respect to any of these acts. The absence of the block

or the jammed condition of the elevator was nothing more

than a mere condition, of which the later acts of plaintiff

or his fellow-servants, acting as an independent agency,

took advantage. And that condition was one of which

plaintiff and his fellow-servants were well aware, and

with the dangers of which they were thoroughly familiar.

The elevator remained caught and in a stationary condi-
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tion for a p.eriod of more than twenty niinues, the only

testimony on tliat fact being that of John Peterson, who

testified (page 154, Transcript of Record), that the eleva-

tor had been stuck for fifteen or twenty minutes before

Foreman Smith came onto the ship from the dock. All

of the witnesses testified that after Smith came on the

ship the port elevator was raised and a load taken from

it, so that it is safe to say that the elevator was caught

for over twenty minutes.

Before taking up a discussion of the general principles

underlying the law on proximate cause, we would at this

point respectfully call the attention of the Court to a few

cases wherein a state of facts existed similar to those in

the case at bar.

In the case of Cavanaugh v. Centerville Block Coal

Co., decided by the Supreme Court of Iowa in October,

1906, and reported in 7 L. R. A. (n. s.) 907, a car in a

mine became derailed by reason of a defective track main-

tained by the defendant. In attempting to place the car

back on the track the plantiff pinched his fingers between

the car and an implement which he employed for that

purpose. The court held that as a matter of law defendant

icas entitled to a directed verdict on the ground that the

negligence of defendant in alloioing its track to remain in

had repair icas not the proodmate cause of the injury to

plaintiif. In its opinion the Court said

:

"The proximate result of the defect in the track had

been completely reached when the car became derailed.

What was subsequently done had no immediate causal

relation with the defect which produced the derailment.

If it had appeared that the derailment was due to the
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negligence of plaintiff lie would not have thereby been

precluded from recovery if the company were chargeable

with negligence in what subsequently took place. The

defective track was not even the condition which led to

the injury of the plaintiff. The condition immediately

attending or preceding the injury was the derailed car,

and the defect of the track was therefore nothing more

than the cause of a condition."

So in the case at bar the absence of the bumper or

block v\'as not even the condition which led to the injury.

The condition was the suspended starboard elevator, and

that was a mere condition which could do no harm until

taken advantage of by some intervening force or human

agency.

The facts in the case of Conley v. Express Co., 87 Me.

352, were as nearly those of the case at bar as one could

reasonably expect to find. In defendant's warehouse the

iron track on which ran the wheels of a sliding door was

in a defective condition, some of the screws which held

it in place having come out, thus allomng the track to

become loose. Plaintiff, who was employed in the ware-

house, could not close the door on account of the defect

in the running gear. He undertook to close it by stand-

ing on a box and, with the aid of a fellow-servant, pushing

against the door. When the door moved the plaintiff lost

his balance, fell and was injured. The Supreme Court,

in affirming the judgment of non-suit granted by the court

below, said

:

"But the more radical and fundamental objection is

that there was no casual connection between the defective

condition of the door-hanger and the plaintiff's injury.
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The injur}' was not the ordinary or probable result of

the defect in the hanging of the door, but was due to a

wholly unlooked for and unexpected event which could

not reasonably have been anticipated or regarded as likely

to occur. The defect was not the real or proximate cause

of the injury. It was not a cause from which a man of

ordinary experience and sagacity could foresee that such

a result might probably ensue. It was simply the oppor-

tunity for the operation of the true cause—his own want

of proper care; or the occasion for a purely accidental

occurrence causing damage without legal fault on the

part of anyone ; for pure accidents have not yet been elimi-

nated from the facts of human experience. The evidence

fails to establish any liability on the part of the defend-

ant company."

In June, 1907, the Supreme Court of Utah, in the case

of Edgar v. Rio Grande Western Ry. Co., reported in 90

Pac. 745, in affirming a judgnient of non-suit used the

following language

:

"The important question, therefore, is : Was the leav-

ing of the switch unlocked the proximate cause of the

derailment of the engine in question? We think this

question must be answered in the negative. The evidence,

we think, conclusively shows that the unlocked condition

of the switch was not the proximate cause of the death of

the deceased, nor did it in any manner contribute thereto.

The record shows that, before the continuity of the rails

on the main line was broken by the misplacement of the

switch between 11 o'clock A. M. and 3:20 o'clock P. M.

on the day in question, the main track where it passed

the switch was 'absolutely safe, even if the lock were
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unlocked, so far as the trains passing over it was con-

cerned' ; that ^no train running over the rails could throw

it out'; and that it would require an exertion equivalent

to from 50 to 75 pounds to throw open the switch and

thereby break the continuity of the rails on the main line.

Under these conditions it is evident that the unlocking

of the switch and leaving it in that condition could not

in any degree have rendered the track dangerous or unsafe

for the passage of trains ; for, had it not been for the sub-

sequent and independent act by which the switch was

turned, and the continuity of the rails on the main track

thereby broken, the accident in all probability would not

have happened. In other words, there was not such an

unbroken connection between the leaving of the switch

unlocked and the subsequent misplacement of the rails as

to make it one continuous operation. And even if it be

assumed, for the purposes of this case, that the unlocking

of the switch in the first instance was a cause without

which the accident would not have occurred, it was at

most a remote cause; the direct and proximate cause of

the accident being the subsequent misplacement of the

switch."

In the case of Seccombe v. Detroit Electric Ry. Co.,

133 Mich. 170, the plaintiff was a street railway motor-

man and was injured by a collision with a car which was

being backed on the same track on which his car was

being operated, for the purpose of obtaining relief for a

car which had been derailed by reason of a defect in the

track. The Court said: "The alleged defect was that

there was a worn rail or point of a switch at the "Y"

which on some occasions had derailed the cars. The worn
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rail was not the proximate cause of the injury, if it was

a remote one."

The Alabama Supreme Court (March, 1907), in Crow-

ley V. City of West End, reported in 10 L. R. A. (n. s.),

801, held that one injured by being knocked down by a

horse which he is attempting to assist after it has fallen

because of a defect in a highway, cannot recover for the

injury, since it is not the proximate result of the defect.

The trial court in this case sustained the demurrer to the

complaint, holding as a matter of laio that the negligence

complained of was not the proximate cause of the injury,

and the ruling was affirmed on appeal.

In the case at bar there is no dispute as to the mate-

rial facts, and the defendant maintains, as it did in the

court below, that it was the duty of the trial court, under

the undisputed facts as shown by the testimony in the

case, to decide the question of proximate cause as a mat-

ter of law, and to take the case out of the hands of the

jury either by granting a non-suit or by directing a verdict

for the defendant. The cases which we have cited and

from which we have just quoted would seem to be decisive

of the question, but we now wish to refer to others which

present more fully the general principles underlying the

question of proximate cause as applied to states of fact

similar to the undisputed facts in the case at bar.

The general rule as to proximate and remote cause is

laid down in Thompson on Negligence, Vol. 1, Sec. 50, as

follows

:

"These views bring the question back to the principle

that negligence is the failure to exercise the ordinary care

of prudent men under all the attending circumstances.
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It follows that the negligence of a i>erson cannot be the

proximate cause of a harm to another following it, unless,

under all the attending circumstances ordinary prudence

would have admonished the person sought to be charged

with the negligence that his act or omission would prob-

ably result in injury to some one. The general test as to

v.'hether negligence is the proximate cause of an accident

is therefore said to he ichether it is such that a person of

ordinary intelligence should have foreseen that an axycident

was liable to he produced therehy. Proximate cause is,

therefore, probable cause, and remote cause is improb-

able."

We would respectfully call the especial attention of

the Court to the case of Cole v. German Savings and Loan

Society, 124 Fed. 113, 63 L. K. A. 416, in which the Circuit

Court of Appeals for the Eighth Circuit undertakes a

careful and extended discussion of the question of proxi-

mate cause as applied to facts similar to those in the case

at bar. In that case the defendant negligently allovred

its elevator door to stand open from one to ten inches;

plaintiff entered the hallway of defendant's building when

a boy hurried past her and pushed the sliding door back

as far as it would go. The plaintiff supposed this boy

was the operator of the elevator and stepped in, with the

result that she fell to the bottom of the shaft and was

injured. In its very well considered opinion the Court

speaks as follows:

"An injury that is the natural and probable conse-

quence of an act of negligence is actionable, and such an

act is the proximate cause of the injury. But an injury
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which con hi not have been foreseen nor reasomihhj antici-

pated as tlie probable result of an act of negligence is not

actionable, and such an act is either the remote cause, or

no cause whatever, of tJie injury. An injury that results

from an act of negligence, but that could not have been

foreseen or reasonably' anticipated as its probable conse-

quence, and that would not have resulted from it, had

not the interposition of some new and independent cause

interrupted the natural sequence of events, turned aside

their course and produced it, is not actionable. Such an

act of negligence is the remote and the independent inter-

vening cause is the proximate cause of tlie injury. A nat-

ural consequence of an act is the consequence which ordi-

narily follows it—the result which may be reasonably

anticipated from it. A probable consequence is one that

is more likely to follow its supposed cause than it is to

fail to follow it."

The preceding statement unquestionably embodies the

true rule as laid down in all of the numerous autliorities

heretofore cited in this brief. Applying the rule so stated

to the case at bar, we submit that the defendant could not

have been expected to "have foreseen or reasonably antici-

pated as the probable consecjuonce" of the absence of the

block over the starboard elevator the negligent act of

plaintiff in getting on the elevator and the resulting injury.

Pollock, in his work on Torts, pagc^ 30 and 37, has

said:

"A reasonable man can be guided only by a reason-

able estimate of probabilities. If men went about to guard

themselves against every risk to themselves or others which
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might by ingenious conjecture be conceived as possible,

human affairs could not be carried on at all."

In the case last cited, Judge Sanborn of the Eighth

Circuit, discussing the proposition as to whether the ques-

tion of proximate cause be for the court or for the jury,

says:

"Counsel earnestly invoke the rule announced in Rail-

way Co. V. Kellogg, 94 U. S. 469, 474, 476, that the ques-

tion, what is the proximate cause of an injury? is ordi-

narily a question for the jury, and they strenuously

maintain that the Circuit Court erred because it refused

to submit the question which has been considered to the

jury upon the trial below. There is, however, always a

preliminary question for the judge at the close of the

evidence before a case can be submitted to the jury, and

that question is not whether or not there is any evidence,

but whether or not there is any substantial evidence upon

which a jury can properly render a verdict in favor of

the party who produced it. The burden of proof is upon

the plaintiff in an action for personal injury to establish

the fact that the acts of negligence of which he complains

were the proadmate cau^e of the injury suffered, and if, at

the close of the testimony in a trial for personal injury,

there is no substantial evidence upon which a jury can

properly find that the negligence charged was the proxi-

mate cause of the hurt sustained, it is the duty of the court,

as it is in a like condition of the evidence in the trial of

every other issue of fact, to instruct the jury to return a

verdict for the defendant." (Citing authorities).

The Circuit Court of Appeals for the Seventh Circuit,

in the case of Goodlander Mill Co. v. Standard Oil Com-
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pany, 63 Fed. 400, 405, speaking tlirougli Judge Jenkins,

used the following language:

"The remote cause is that cause which some inde-

pendent force merely took advantage of to accomplish

something not the probable or natural effect thereof. The

absence of the valve was doubtless in a sense a cause of

the injury—an antecedent cause, but, where the negligent

act is not wanton or malum in se, the law stops at the

immediate, and does not reach back to the antecedent

cause. The causal connection between the negligence and

the hurt is interrupted by the interposition of an inde-

pendent hunmn agency; and, as Mr. Wharton expresses

the thought, 'the intervenor acts as a non-conductor and

insulates the negligence.' The test is: Was the interven-

ing efficient cause a new and independent force, acting

in and of itself in causing the injury and superceding the

original wrong complained of, so as to make it remote in

the chain of causation, although it may have remotely

contributed to the injury as an occasion or condition?

Here the gas company gave the negligent act a mischievous

direction. If but for such interposition the defendant's

negligence would have produced no injury, the causal

connection is broken, because the intervening act made

the act of negligence, otherwise innocuous, operative to

injury. The injury must be the natural and probable

consequence of the negligent act, and such as ought to

have been foreseen in the light of attending circumstances.

Ry. Co. V. Kellogg, 94 U. S. 469. There the Court says

:

'The question always is, was there an unbroken connection

between the wrongful act and the injury—a continuous

operation? Did the facts constitute a continuous succes-
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sion of events, so linked together as to make a natural

whole, or Avas there some new and independent cause

intervening between the v\rong and the injury?'

"The negligent omission of the valve did not neces-

sarily set the other causes in operation. It was the inci-

dental cause, or the instrument of a superior and con-

trolling agency, and was therefore not the proximate and

responsible one. If the owner of a magazine in which

gunpowder is stored should carelessly leave open its door

and a responsible human being should enter with a lighted

candle, knowing of the presence of the gunpowder, and

an explosion should ensue, could it be affirmed that in any

legal sense the careless act of leaving open the door was

the cause of the explosion? So here the gas company

had received this oil into its possession. It was entirely

harmless in and of itself. The natural and probable con-

sequence of the negligent act and ommission charged upon

the defendant vras the leakage and loss of the oil. The

omission of the valve did not render it dangerous. If not

interfered with the omission of the valve had no tendency

whatever to produce the injury complained of. * * *

We cannot say tliat the negligent omission of the valve

'necessarily set the other causes in operation'; nor can

we say that the injury was the natural and probable con-

sequence of the negligent act. In marshaling the prob-

able consequences which ordinary sagacity should have

foreseen as probably resulting from the omission of the

valve, it would, as we conceive, appear unlikely and abnor-

mal that this injury should result. We are of the opinion

that the intervening and independent act of the gas com-

pany was the efficient cause, self-operating, by which the
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negligent act of the defendant was rendered effective to

an injury that was not tlie probable and natural conse-

quence of the act. (Citing authorities). • •

"We are of opinion tliat if, upon the facts presented,

a jury had rendered a verdict for the plaintiff it would

have been the duty of the court to have spt aside the ver-

dict, and that, therefore, tJw court below rightly directed

a verdict for the defendant, and that the judgment must

be affirmed."

The above langiiage and reasoning is peculiarly appli-

cable to the case at bar. Tlie alleged negligent omission

of the block in the case at bar "did not necessarily set the

other causes in motion. It might be said that it was the

incidental cause, or the instrument of an intervening and

controlling agency, and was therefore not the proximate

and responsible one. The natural and probable conse-

quence of the negligent act of omission charged upon the

defendant" was the jamming of the elevator and the twist-

ing or bending of its upper frame. If not interfered with

the omission of the block, or the jammed elevator, had

no tendency whatever to produce the injury complained of.

The Supreme Court of Massachusetts, in Stone v. Bos-

ton & Albany I\. K., 171 ]\rass., at page 541, has stated the

rule as follows

:

"The question is not whether it was a possible conse-

quence, but whether it was probable, that is, likely to

occur, according to the usual experience of mankind. That

this is the true test of responsibility applicable to a case

like this has been held in very many cases, according to

which a wrongdoer is not responsible for a consequence

which is merely possible, according to occasional expe-
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rience, but only for a consequence which is probable,

according to ordinary and usual experience. One is bound

to anticipate and provide against what usually happens

and what is likely to happen; but it would impose too

heavy a responsibility to hold him bound in like manner

to guard against what is unusual and unlikely to happen,

or what, as it is sometimes said, is only remotely and

slightly probable. A high degree of caution might, and

perhaps Avould, guard against injurious consequences

which are merelj^ possible, but it is not negligence, in a

legal sense, to omit to do so. * * * *

"The plaintiff, however, contends that this question

should have been submitted to the jury. This course

would have been necessary if material facts had been in

dispute. But where upon all the evidence the court is able

to see that the resulting injury teas not prohahle, hut

remote^ the plaintiff fails to make out his case, and the

court should rule tlie same as in cases where there is no

sufficient proof of negligence. McDonald v. Snelling, 14

Allen, 290, 299. In Hobbs v. London & S. W. Ry. Co., L.

R. 10 Q. B. Ill, 122, Blackburn, J., said: 'I do not

think that the question of remoteness ought ever to he left

to a jury; that would be in effect to say that there shall

be no such rule as to damages being too remote.' "

In Sullivan v. Wamsutta Mills, 155 Mass. 200, where

"there was also evidence that at some previous time the

machine had been furnished with a hook or catch, by

which the shipper, after throwing the belt upon the loose

pulley, could be fastened, and the belt kept on that pul-

ley in case the machine was stopped for cleaning or any

other purpose, but there was no such hook or catch on
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the machine when the plaintiff was injured," in sustaining

a directed verdict for the defendant, said

:

"The plaintiff contends, however, that the machine on

which he was working was defective for want of a catch

or hook to hold the 'ball' or shipper, and that the acci-

dent was due to that fact. Even if we assume that, under

the circumstances disclosed in evidence, the defendant

was liable to the plaintiff for an accident occurring from

a defect in the machine on which he was w^orking, it is

difficult to understand how the accident was due to any

defect in the machinery. Swain lifted the shipper to stop

the machine; it slipped from his hand, which was greasy,

and threw the belt on to the drawing-in pulley, and caused

the injury to the plaintiff. If there had been a catch

—

and the absence of one is the only defect suggested—it is

impossible to see what good it would have done. It would

not have rendered it unnecessary for Swain to take hold

of the shipper, or have prevented the shipper from slip-

ping out of his hand, and it was that which caused the

accident."

And again in Jenks v. Inhabitants of Wilbraham, 77

Mass. 142, the Massachusetts Supreme Court says

:

"But the plaintiff hauled the wheel out of the hole and

got his wagon into a perfectly safe place, and there

stopped, got off from his load and deliberately made all

the examination which appeared to have been thought at

that time necessary or useful. The injury had been done,

but the cause by which it was produced, namely, the force

applied to the wheel as it fell into the hole, and while

being extricated from it, ceased to have any influence or

effect as soon as the wagon was stopped and was completely
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under the plaintiff's control in a place of safety. If no new

cause had intervened or been put in operation, the subse-

quent injury to his person could not possibly have

occurred. But it appears that after he had full oppor-

tunity to examine and ascertain how far his wagon was

disabled, and whether in view of its then condition it

would be expedient to proceed with it, he decided that

he would go on. He accordingly again set the wagon in

motion, and after driving a distance of two hundred and

thirty-six rods over a road where travel was impeded by

mud and deep ruts, though not to an extent which would

make the town chargeable for injuries occurring upon it'

for want of repairs, and then arriving upon a part of it

which was smooth and level, one of the axletrees suddenly

broke off and he was thrown from his load and injured

in his spine. This accident in this place certainly cannot

be considered the direct and immediate effect of the fall

of the wheel into the hole at the stone bridge. The most

that can be affirmed of it is that it happened after the

occurrence of the first injury, and that it is very probable

that the axletree would not then have been broken off

if it had not been previously wrenched and cracked by

means of the defect in the highway. But it is certain that

it would not have been broken as it was, if the new force

Avhich was voluntarily applied and used by the plaintiff

had not been put in operation in the further carriage of

his load after the cause by which the wheel was first

strained and thrown out of its proper place had been spent

and exhausted. The former then was only the remote,

while the latter was at least a newly intervening and

efficient concurring, if not, as we deem it was, a distinct
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and direct cause of the injury suffered by the plaintiflf.

The town therefore was not responsible for it, and no

verdict could be rendered in his behalf in conformity to

law, or under any proper instructions which could have

been given to the jury. Those which were asked by the

defendants should therefore have been given, and the

omission to comply with their request furnished just

ground of exception."

The Supreme Court of Pennsylvania has repeatedly

laid down the rule of proximate cause as expressed in

cases in other jurisdictions from which we have already

quoted. We quote briefly from a few Pennsylvania cases

which particularly emphasize the fact that the question

of proximate cause, when the facts are not in dispute, is

a question of law for the court.

In Behling v. Pipe Lines, 160 Pa. St. 359, 364, "two

questions arise on these facts. First, was the laying of

the defendant's pipe along Robb's run the cause of the

destruction of the plaintiff's house by fire? If it was,

then the second question is whether the burning of the

house was such a circumstance as, in the exercise of a

proper measure of prudence, should have been foreseen

as a natural or probable consequence of the location of

tlie lines along the run? The learned judge of the court

below submitted both questions to the jury and both were

found in favor of the plaintiff. Tlie first question rested

on facts that icere undisputed and was therefore for the

court and not for the jury."

Bunting v. Hogsett, 139 Pa. St. 363, 373.
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"The appellant's contention is, however, that, as the

plaintiff's injuries were not received in that collision, but

in the collision which subsequently occurred at the other

extremity of the chord, the negligence of the engineer,

under the circumstances, cannot be regarded as the proxi-

mate, but as the remote cause of the injury. Ordinarily,

the question of proximate cause is for the jury, hut where

the facts are not in dispute the determination of that ques-

tion is for the court."

S. S. Pass. Ry. Co. v. Trich, 117 Pa. St. 391-400.

"The question is, did the cause alleged produce its

effect without another cause intervening, or was it to

operate through or by means of this intervening cause?

As the principle here stated was adopted by the affirm-

ance of this court following Penn. R. R. v. Kerr, 62 Pa.

353, we may regard it as the settled law of this state.

"In the facts of the present case we find a perfect illus-

tration of this principle. Mrs. Trich herself testified that

when she was 'bounced' from the car she fell on her feet.

Immediately after she was struck by the runaway horse

and buggy and from them received her injury. The jolt-

ing from the car simply landed her on her feet and infiicted

no injurj^ But another agency intervened which was

entirely independent of any act of the defendant, and that

agency alone inflicted the injury in question. Following

the doctrine of the last case cited we feel clearly obliged

to hold that the plaintiff's injury was infiicted by the

special intervening agency stated, and therefore the

defendant is not liable. In all the cases cited, as in sev-

' ral others not referred to, this court finally determined
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them upon its own view of tlie facts without regard to

tlie verdicts of the juries. The defendant's point should

have been affirmed."

Other Pennsylvania cases to the same effect are West

^Nfahonej v. Watson, 112 Pa. vSt. 574, and Hoag v. Michi-

gan R. K. Co., 85 Pa. St. 293.

In the case of Texas and Pacific Ry. Co. v. Bigham,

90 Tex. 223, the facts were that a railway company know-

ingly permitted the gate of its stock pens to remain with

defective fastenings. A shipper placed his cattle in the

stock pens to he loaded, and while endeavoring to fasten

the gate with a rope was knocked down and injured in a

stampede of the cattle, caused by their alarm at a passing

train. In delivering the opinion of the court Chief Jus-

tice Gaines said:

"Let us ask the question which was propounded in

Milwaukee Ry. Co. v. Kellogg, 94 U. S. 469 : 'Was there

an unbroken connection between the wrongful act and

the injury—a continuous operation?' We think not. But

for the defective fastening to the gate the injury could

not have happened. Hence the alleged negligence of the

defendant brought about the condition that rendered the

accident possible. The active cause which produced the

injury was wholly independent of the negligence of the

defendant and wholly disconnected from it.

"Ought the agents of the company to have foreseen

that, as a result of the imperfect fastening of the gate,

the injury, or any injuries similar in character, would

probably result? In our opinion nothing short of prophetic

ken could have anticipated the happening of the combina-

tion of events which resulted in the injury to the person
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of the plaintiff. The act of the defendant in permitting

the fastening to its gate to become insecure was in itself

lawful, and since it was clearly out of the range of reason-

able probability that an injury to the person of anyone

should result, it should he held as a matter of law that the

negligence of the company gave no right of action for such

injuries."

And in Galveston v. Mahala, 73 Tex. 296, 300, defend-

ant's freight train had become broken in two when a child

who was walking along the track stepped upon it after

the first part of the train had passed, and was run over

by the second part. The court held

:

"The negligence of the child is clear; the accident did

not occur at a crossing or place where persons would be

expected to be; her act was the proximate cause of the

injury, and under the evidence undisputed the court helow

should have so found, and for the error in this the judg-

ment will be reversed and here rendered in favor of

appellant."

The Supreme Court of Kansas, in the case of Mo. Pac.

Ry. Co. V. Columbia, 65 Kan. 390, speaks, in the syllabus

prepared by the court, as follows

:

"A prior and remote cause cannot be made the basis

of an action for the recovery of damages if such remote

cause did nothing more than furnish the condition, or give

rise to the occasion, by which the injury was made possi-

ble, if there intervened, between such prior or remote

cause and the injury, a distinct, successive, unrelated and

efficient cause of the injury. In a case where it is either

admitted or from the facts as found established that two

distinct, successive causes, unrelated in their operation,
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conjoined to produce a given injury, tJie question of remote

and proximate cause becomes one of law for tJic decision

of the court, and not of fact for the determination of tlie

jury, and the determination of this question of law hij the

jury is not binding or conclusive on the court/'

In New York, etc., Ry. Co. v. Hamlin (Ind. Sup. Ct.

Feb., 1907), reported in 10 L. II. A. (n. s.) 881, 886, it

is held that in the question of proximate cause "the rule

generally adopted being akin to the one applied to ques-

tions of negligence, namely, that ichen the facts are

admitted, or without dispute, so thut th^ court Jias the

same information concerning the facts as tlie jury, then it

becomes a question for the court."

In the case of LaMotte v. Boyce, 105 Mich. 545, the

defendant was charged with negligently allowing sawdust

to accumulate on a boiler; with failure to provide a safe

way to reach the top of the boiler; and with directing

plaintiff to go upon the boiler in the dark. In its opinion

the Supreme Court of Michigan said

:

"The conduct of the business, including the exigency

of the fire, made it necessary for the plaintiff to go upon

the boiler. He did so without comment, when directed

by the watchman, apparently knowing just how to get

there. Had the master himself been there, there would

have been no occasion for him to caution the plaintiff

that the post was short, for it was obvious, and the most

ordinary familiarity with his surroundings could have

apprised him of it. It was not the case of a latent or

hidden danger, but one which was apparent to the casual

observer, and therefore one which the employer had every

reason to believe was known to the plaintiff, and the acci-
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dent was one for which the defendant should not be held

liable.

"The fact that sawdust was allowed to accumlate upon

the boiler was not the proximate cause of the injury. The

jury should have been instructed to find a verdict for the

defendant. The judgment will be reversed, and no new

trial ordered."

The Supreme Court of Illinois (April, 1907), 226 111.

542, 80 N. E. 1054, 9 L. R. A. (n. s.) 672, has held as a

matter of law that the negligence of a railroad company

in failing to maintain proper cattle guards at a highway

crossing is not the proximate cause of injury by a train

to one who goes upon the right of way to drive back cattle

which have wandered upon it while being driven along the

highway.

And the Supreme Court of the United States in Schef-

fer V. Railroad Company, 105 U. S. 249, decides the ques-

tion of proximate cause as a matter of law in the following

language

:

"The Circuit Court sustained the demurrer on the

ground that the death of Scheffer was not due to the negli-

gence of the company in the judicial sense which made

it liable under the statute. That the relation of such neg-

ligence was too remote as a cause of the death to justify

recovery, the proximate cause being the suicide of the

decedent—his death by his own immediate act.

"In this opinion we concur."

The Supreme Court then discusses the case of Milwau-

kee, etc., Ry. Co. v. Kellogg, 94 U. S. 469, which the

defendant in error, in the case at bar, relied upon in the

court below, and shows that the apparent holding in that
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case was clearl}- not intended to apply to a case wherein

the chain of causal connection between the alleged negli-

gence and the injury has been broken, as in the case at bar.

Still other jurisdictions holding that the question of

proximate cause may properly be one of law for the court

are : New York Court of Appeals, in Smith v. N. Y. Cen-

tral, 118 N. Y. 645; Iowa Supreme Court, in Parmenter v.

City of Marion, 113 la. 297 ; Supreme Court of Louisiana,

in New Orleans v. N. Ry. Co., 49 La. Ann., 1184, 38 L. R.

A. 134; Wisconsin Supreme Court in Jackson v. Belle-

vieu, 30 Wis. 250.

In presenting our views upon the two questions already

discussed, we do not Avish to be understood as waiving

the importance of other questions involved. The judg-

ment cannot be sustained upon either question. A care-

ful examination of the evidence as matter of law will show,

we think, that the accident was caused by the want of

care and negligence of Carlson. He was in charge of and

operating the elevators; he was not a novice; the eleva-

tors had been operated without the installation of the

safety blocks for a considerable time. The evidence showed

that the safety blocks v/ere installed chiefly and primarily

to prevent the elevators from being damaged while in

operation, and that they were not installed as a measure

of safety to the employes operating the same. After one

elevator became fastened in a manner well understood by

Carlson he negligently allowed the steam to escape by

reason of the position in which he had left the lever, so

that the other elevator v/as moved without his direct and

immediate procurement. While in this situation he under-

took to break down and dislodge the elevator which was
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fastened by stepping on to the same and throwing thereon

a heavy keg of lead, the distinct and sole purpose of which

was to break loose the elevator from its fastening, with

which and the cause of which he was entirely familiar.

Under these circumstances how can it be said that twelve

reasonable men could properly find that Carlson was free

from contributory negligence? How can the court escape

the inevitable conclusion that Carlson's acts contributed

to and immediately caused his injury, and that but for

his action as disclosed by the evidence, the accident would

not have occurred? It may be said also, in passing, that

the danger of this elevator becoming fastened, if there

was such danger, was ox)en and obvious and Carlson knew

the nature and character of the elevator, its liability to

become fastened in the absence of the safety blocks, and

without protest or promise of change continued to operate

the same, and he must be held as matter of law to have

assumed the risk.

In addition to this, if there was any question of fact

to be submitted to the jury as to the negligence of the com-

pany or as to the contributory negligence of Carlson, or

as to whether or not the alleged negligence of the com-

pany was the proximate cause of the accident, it seems

to us to be undisputed and to be beyond question that the

action of Carlson's fellow-servants, particularly that of

Foreman Smith, was such an efficient cause of the acci-

dent as to preclude any recovery. Was it the act of the

company when Smith directed Carlson to assist him in

rolling this keg of lead up to the platform of the elevator

and assisted Carlson in picking up the same and throwing

it down upon the floor of the elevator with all the weight
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and force possible? Was not this the negligent act of a

co-servant? Was it an instrumentality of repair, and if

it was, was it not its negligent use? No complaint is made

that Smith, the foreman, was incompetent, or that the ele-

vator, when dislodged, was unsafe, or that it was not a

reasonably safe appliance. But the proof showed that the

elevator, becoming lodged and fastened by reason of the

absence of these bumpers or safety blocks, was attempted

to be dislodged in a negligent and reckless and careless

manner by a foreman in charge, assisted by Carlson. It

seems to us that the act of Smith, participated in by Carl-

son, was such an act as precludes recovery, and that upon

elementary principles of law the motion for a directed

verdict or a judgment of non-suit ought to have been sus-

tained.

Assuming, however, that there was a question for the

jury upon any or all of the points thus far discussed, it is

respectfully submitted that the Court erred in refusing to

give the instructions requested. The requests have been

grouped under Points II, III, IV, Y, YI, YII and VIII.

No extended citation of authorities is necessary in support

of these requests refused. The only question is whether or

not the instructions were apposite and relevant to the

issues, and whether they were covered by the general

charge.

For the sake of brevity we must refer the Court to the

specific requests under the points suggested, and in the

transcript of record. The attention of the Court may be

called briefly to the instructions requested in assignment

of errors numbers III, IV and V (pages 191, 192 and 193,

Transcript of Record) . The general charge failed to cover
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these requests, and each instruction was intended to place

before the jury the definition of contributory negligence

and application of the rule of law to the facts as claimed

by the plaintiff in error. A mere abstract and general

definition of contributory negligence, and a statement to

the jury that if an injured servant is guilty of negligence

which contributed to his injury, he cannot recover, is of

but little service or use to a jury or a party in the trial

of a cause.

Blashfield Instructions to Juries, Sec. 92, and cases

cited

;

Hughes Instructions to Juries, Sec. 48.

In Hughes on Instructions to Juries, Section 48, the

author says:

"Instructions should be so framed as to inform the

jury what the law is, as applicable to the facts in evidence,

and not in general terms in the form of abstract proposi-

tions of law. Such instructions, although abstractly cor-

rect, are likely to be misleading, and for that reason

should not be given."

Blashfield on Instructions to Juries, Sec. 92, says

:

"It is not the proper course for a judge to lay down

the general principles of law applicable to a case, and

leave the jury to apply them, but it is his duty to inform

them what the law is as applicable to tlw facts of the case."

If the question of proximate cause was one for the

jury, it was particularly incumbent upon the court to

give the instructions requested, set out in assignment of

errors VI and VII (Pages 193 and 194, Transcript of

Kecord). The only instruction upon this subject given
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bj the court was a definition of the term "proximate

cause," and this was too vague and general to be of any

service or to enable tlie jury, as laymen unfamiliar with

legal terms, to apply the rule of law to the facts as claimed

by either party. The instructions requested and refused

brought to the attention of tlie jury the rule of law as to

proximate cause in the event the jury found the evidence

such and such facts, and the evidence fully warranted

the giving of these instructions.

If it was a question of fact whether Carlson assumed

the risk of being injured while working with the eleva-

tors, without the safety blocks, and if the absence of these

safety blocks, so-called, was the immediate and direct

cause of the accident, and if it was negligent to allow the

elevator to be operated with these safety blocks absent,

then it seems to us to be incontrovertible that the instruc-

tions requested in assignment of errors numbers VIII and

X (Pages 194 and 195, Transcript of Record), should

have been given. The first instruction referred to, after

defining the rule of the master as to the obligation to fur-

nish a particular kind or character of appliance, declared

the other fundamental rule that if the appliance furnished

was imperfect or defective in any respect, and the servant

knew or as a reasonably prudent person ought to have

known of the same and appreciated the particular dangers

or hazards in the use of the appliance as furnislied, he

could not be held to complain, but must be held to have

assumed the risk, if any, of the use of such instrumen-

tality.

The instruction referred to in assignment of error X
(Page 195, Transcript of Record), applies this rule of
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assumption of risk to the danger of jarring loose the eleva-

tor by use of this keg of lead, and the court was merely

instructed to say to the jury that if this danger was

obvious and of such a nature that it could be appreciated

and understood by Carlson, as well as by anyone else,

and if Carlson had as good an opportunity as anyone else

of seeing and knowing the danger, and if he voluntarily

attempted to jar loose the elevator in the way indicated,

that then he assumed the risk of his act. Can there be

any doubt that this is a fundamental rule of law, and

that the instruction was clearly applicable to the facts

as claimed to exist by the parties? It is respectfully sub-

mitted that a mere abstract statement of the rule of law

as to assumption of risk or a definition of that legal term,

and a general statement that if the jury should find that

the servant assumed the risk, that he could not recover,

is not sufficient.

The instruction set out in assignment of errors num-

ber IX (Page 195, Transcript of Record), advises the

jury that if it found from the evidence that these so-called

safety blocks were used when they were used, and were

put in when they were put in, solely for the purpose of

protecting the elevators from damage by reason of their

being driven against the iron beam, and were not installed

for the protection of safety of the employes engaged in

operating the same, then the company would not be liable,

although the jury might find that if the blocks had been

in place the accident would not have occurred. This

instruction was not covered or included in the general

charge. The testimony was clearly to the point, although

not conclusive upon the jury, that these safety blocks
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were never used or installed as a means of protection to

the employes, but merely to protect the elevators from

damage. Now it may be that if the blocks had been in

place the negligent act of Carlson, if it was negligent, in

running the elevator up against the beam Avith great force,

would not have permitted the elevator to become fastened,

but the absence of the block would be no evidence of negli-

gence under the circumstances. There was no proof, and

it is not a matter of common knowledge that the use of

these safety blocks was necessary to the safety of the

employes, and if it was a fact that the blocks were installed

for the purpose indicated, and not for safety of the

employes, the company would not be liable under the

evidence.

The instructions requested in assignment of errors

numbers XI, XII, XIII and XIV (Pages 196-198, Tran-

script of Record), declared elementally principles of law

applicable to the case. No citation of authorities is nec-

essary to show that a plaintiff is not entitled to recover

merely by showing injury or accident received while in

the employ of the defendant, but he must go further and

prove by a preponderance of the evidence that the defend-

ant was negligent as charged, and that this negligence

caused the injury. Mere proof of accident and resulting

injury is not sufficient proof to entitle a plaintiff to

recover, and it is unquestioned that an employer does not

insure the safety of his servants in using appliances fur-

nished, nor does an employer insure that the appliances

are absolutely safe or free from defects. If these eleva-

tors were such as were ordinarily used for the purpose

intended, and reasonable care was exercised to see that
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they were reasonably safe and suitable for the purpose

intended if they were used with reasonable care by the

servants in charge, and if these elevators were at that

time of that character, and Carlson was injured while

trying to unfasten one of them that had been accidently

caught, as shown by the evidence, he could not recover.

Is there any question that this is the rule of law? And

yet the instruction referred to merely states this rule

and applies it to the facts.

The other two instructions, numbers XIII and XIV,

were equally pertinent and elementary.

The instruction set out in assignment of errors num-

ber XV (Page 198, Transcript of Record), is intended to

take from the jury its right to measure the degrees of

negligence of the employer and employe. It was aimed

to eliminate from the case the doctrine of comparative

negligence. It is so easy for a jury to say, as a practical

matter, that while the servant was somcwJwt negligent,

which tended to cause his injury, yet the employer was

more negligent, and in the unequal stations of the injured

person and the employing defendant, it is so easy to say

that in view of its degree of negligence and the ability

of the employer to pay, especially if such employer hap-

pens to be a corporation, the injured servant should be

allowed to recover.

But the rule of comparative negligence does not obtain

in this jurisdiction, or in the State of Oregon.

Hurst V. Burnside; 12 Or. 5^0.

Hammerlinck v. Banfield ; 36 Or. 436.
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The instrnctions requested and set out in assignment

of errors numbers XVI and XVII (Page 199, Transcript

of Record), apply the rule of law that if Carlson was

injured by the act of his fellow-servant, then he was not

entitled to recover. We think the court should have

directed a verdict for the defendant upon the ground that

the accident was caused by the act of Foreman Smith in

directing and assisting Carlson to jar loose the elevator

by means of the keg of lead, and that whether Smith's

act was the proximate and sole cause of the accident, or

whether it was the concurring cause with the act of Carl-

son, there could be no recovery upon the ground that the

defendant company was not responsible for the negligent

act of the plaintiff's co-servant.

We think that it is well settled that negligent direc-

tion or command of a foreman as to a detail of the busi-

ness is the negligence of a co-servant, and there can be

no question, as it seems to us, that the direction from

Smith to jar loose this elevator by throwing the keg of

lead on the platform, was the mere negligent direction of

a co-servant of plaintiff, engaged in the common employ-

ment. The fact that he happened to be a foreman does

not change the nature or character of his act, or make

it that of an agent of the employer. Upon the whole case

it is respectfully submitted that the judgment of the court

below should be reversed.

WM. D. FENTON and BEN C. DEY,

Attorneys for Plaintiff in Error.





^MSP^iMi«

No. 1542

IN THE

^nitelig)tate0 CircuitCourt

of^ppeal0

jFor ti)t jSmti) Circuit

SAN FRANCISCO & PORTLAND
STEAMSHIP COMPANY,

a Corporation
PLAINTIFF IN ERROR

V.

ANDRETV CARLSON
DEFENDANT IN ERROR

33rief for Befenliant in Crror

WM. D. FENTON AND BEN C. DEY
Attorneys for Plaintiff in Error

HENRY E. McGINN
Attorney ^or Defendant in Error

F, W, Baltes AMD Company, Pbintsrs, Portlamd, Orkgon

FILED





IN THE

^niteb g)tate0 CircuitCourt

of^ppeal0

jFor ti)e JEtntf) Circuit

SAN FRANCISCO AND PORTLAND STEAMSHIP
COMPANY, a Corporation,

Plaintiff in Error,

V.

ANDREW CARLSON,

Defendant in Error.

'Brief iffot ©efenDant (n €rrot

Andrew Carlson recovered a judgment in the Circuit

Court for the District of Oregon against the San Francisco

and Portland Steamship Company for personal injuries

received by him Avhile in the service of the steamship com-

pany on board the steamer "Saint Paul." Carlson was a

longshoreman whose duties were to help in loading and

unloading steamships for the company in whose service

he was. On the 26th day of September, 1905, the day when

Carlson received the injuries which are the basis of the

present action, he was required by the steamship company,

in addition to his duties as longshoreman, to perform the

duties of winchman in the working of a lever by means

of which lever two freight elevators, known as the "star-



board elevator" and the "port elevator," were lifted up

and lowered down. The lever was operated by means of

a steam engine. For testimony showing additional duties

performed by Carlson on the day of the accident, see testi-

mony of Smith, foreman for steamship company. Tran-

script of Eecord, pages 138, 139; testimony of Solomon

Peppin, Transcript of Record, pages 114, 115; testimony

of Carlson, Transcript of Record, pages 78, 79.

Freight was removed from the hold of said steamer

"Saint Paul" to the deck of said steamer as has been

said by means of two elevators; each of said elevators

were moved up and down by means of wire cables which

were attached to a beam, the beam being about twenty

feet above the bottom of the hold of the ship, and

about eight feet above the deck. The cables passed

down on either side of said elevators to the bottom thereof,

and immediately under said elevators, and were then

passed up again on the other side of the elevator, so as to

be between both elevators. The cable then went over a

pulley and was passed over to a drum where it was wound

up, and the elevators were made to work so that as the

cable of one elevator was wound around the drum and

such elevator hoisted, the other cable would unwind and

lower the opposite elevator. Noav the beams to which

the cables were attached had a flange which v.hen the

elevator went up to the beam caused said elevator to be

caught in the flange so that it would not work, the cables

would unwind, but the elevator being suspended from the

flange would not move. To remedy this defect the steam-

ship company caused safety blocks, with rubber under-

neath, to be attached to the beam ; said safety blocks were



about eight inches below the beam, so that the elevator

could never become jammed in the beam. On the occasion

of the last trip of the said "Saint Paul" the safety blocks

of the starboard side of the ship became detached from

the beam, in some manner unknown to Carlson, but which

fact could have been known by the steamship company

by the exercise of reasonable care. (For failure of the

mate to make inspection see his (E. W. Mason's) testi-

mony, Transcript of Record, page 126).

On the day (September 26, 1905), of the injury to

Carlson, the starboard elevator became caught in the

flange of the beam and remained stationary, the other ele-

vator was raised to the top, but the fact that the port

elevator had been raised to the top was unknown to Carl-

son at the time he received his injuries. The fact that

the port elevator was raised to the top is an admitted fact,

though there is no agreement as to how it was raised. In

its answer the company' alleged that one of Carlson's

co-servants, whose name it, the company, did not know,

carelessly and negligently, without warning, raised the

port elevator (see steamship company's answer. Transcript

of Record, page 18 ) . At the trial of the cause in the Court

below the steamship company asked permission to amend

its answer and insert these words: "And so (meaning

Carlson) negligently and carelessly operated said winch

and steam therewith, so that said port elevator came to

the deck while said starboard elevator was so caught."

Carlson, on his part, contended that the port elevator was

raised to the top by some one to him unknown. The cable

as it unwound failed to lower the elevator caught in the

flange, when as Carlson, at the instance of his foreman,



undertook to jar the starboard elevator loose, wliile Carl-

son was on said starboard elevator the starboard elevator

fell from the beam to the hold of the ship with Carlson

in it. At the close of the ease, in the Court below, the

steamship company moved the Court to direct a verdict

in its favor upon the ground that Carlson had not proven

a cause sufficient to be submitted to the jury, in this, that

the proofs did not show any negligence of the company,

and further that it affirmatively appears from the evidence

that the proximate cause of the accident was Carlson's

own act in trying to jar loose the elevator with the

knowledge that it was in the condition in which it then

was, and upon the further ground that if there was any

negligence in moving the other elevator up while one

was stuck, it was the negligence either of Carlson or of

some fellow servant, and that if there was any negligence

upon the part of the foreman. Smith, in attempting to jar

loose this elevator, it was the negligence of a co-servant

in the performance of a detail of the employment. This

motion, to direct a verdict, was denied by the trial Court,

and this action of the trial Court is mainly relied upon

by the plaintiff in error to reverse the judgment.
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113, 121;
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Ins. Co. V. Melick, 65 Fed. 178, 180.

II.

The primary cause may be the proximate cause of a

disaster, though it may operate through successive instru-

ments, as an article at the end of a chain may be moved

by a force applied to the other end, that force being the

proximate cause of the movement, or as in the oft-cited

case of the squib thrown in the market place.

2 Bl. Rep. 892.

The question always is, was there an unbroken con-

nection between the wrongful act and the injury, a con-

tinuous operation? Did the facts constitute a continuous

succession of events so linked together as to make a natural

whole, or was there some new and independent cause inter-

vening between the wrong and the injury?

Insurance Co. v. Boon, 95 U. S. 117, 130; ,

Pastene v. Adams, 49 Cal. 87, 90;
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Chicago etc. Ry. Co. v. Price, 97 Fed. 424

;

Shugart v. Atlanta, K. and N. Ry., 133 Fed. 505;

Kennedy v. Grace & Co., 92 Fed. 116; S. C. on

appeal, 99 Fed. 679.

IV.
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Smith, the foreman, be considered as the fellow servant
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work given him to do. The question turns rather on the

character of the act than on the relations of the employes

to each other. If the act is one done in the discharge of

some positive duty of the master to the servant than negli-

gence in the act is the negligence of the master.
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with respect to the appliances furnished in the perform-
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to use care to discover defects which he is entitled to

assume do not exist.

Texas and Pacific Railway Co. v. Archibald, 170

U. S. 665;

Mason & O. R. Co. v. Yockey, 103 Fed. 265, 267;

Tennessee Coal, Iron and Ry. Co. v. Currier, 108

Fed. 19, 23;

Great Northern Ry. Co. v. McLaughlin, 70 Fed.

669, 676.

VI.

Under the circumstances of this case the mere fact that

the elevator had stuck did not, as a matter of law, impose

upon the plaintiff the duty of making a general inspection

of the condition of the elevator outside of the particular

cause that made it stick.

American Distributing Co. v. Thome, 122 Fed. 431,

433.

VII.

It has been repeatedly determined by this tribunal that
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language in which they are asked. If those given suffi-
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were refused.
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demand.

Great Northern Ry. Co. v. McLaughlin, 70 Fed.

669,672;

Railway Co. v. McCarthy, 96 U. S. 258, 265;

Railroad v. Horst, 93 U. S. 291, 295

;

Railroad Co. v. McDade, 135 U. S. 554, 575;

Ayers v. Watson, 137 U. S. 584, 600;

Railroad Co. v. Winter, 143 U. S. 60, 74.

VIII.

This Court has repeatedly held that it will not order

a new trial because it may believe that the jury have

erred in their verdict on the facts. If the Court below

have given proper instructions on the question of law

and submitted the facts to the jury there is no remedy in

this Court for any supposed mistake of the jury.

Great Northern Ry. Co. v. McLaughlin, 70 Fed.

669, 676;
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ARGriflEi^T.

Failure to supply ^^saTety biock§" the proxi-

mate cau§e of Carl»on'!!$ injuries.

"The proximate cause is the efficient cause, the one

that necessarily sets the other causes in operation. The

causes that are merely incidental or instruments of a supe-

rior or controlling agency are not the proximate causes

and the responsible ones, though thej' may be nearer in

time to the result. It is only when the causes are inde-

pendent of each other that the nearest is, of course, to be

charged with the disaster."

The above statement of the law is taken from Insurance

Co. V. Boon, 95 U. S. 117, 130; and in the light of this

clear statement of the law let us take up the consideration

of the question, what was the proximate cause of the acci-

dent which came to the defendant in error, and which is

the basis of the action upon which he recovered judgment

in the Court below? Clearly the answer must be neglect

of the company to have "safety blocks" attached to the

beam to prevent the elevator from becoming fastened

therein. The failure to supply "safety blocks" is,

in the language of the authority just cited, the efficient

cause, the one cause which necessarily set all the other

causes in operation. The elevators were safe with the

"blocks" and were unsafe without them. It must have been

impossible for the port elevator to have been brought to

the top, it must have been impossible for the starboard

elevator to have fallen to the hold of the ship, but for the

neglect to furnish the starboard elevator with these blocks.

The fact that the starboard elevator could not have fallen

but for the port elevator being lifted still leaves the fact
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that the port elevator could not have been lifted but that

the starboard elevator was caught in the beam, due to

the absence of the safety blocks. There was thus an

unbroken connection between the wrongful act and the

injury, a continuous succession of events so linked together

as to make a natural whole. At no time was there a new

and independent cause intervening between the wrong and

the injury. It must always have been present to the minds

of those charged with the duty of supplying these blocks,

that their absence would throw the whole mechanism into

disorder, when the elevator was caught in the beam, and

the consequences to follow this failure to supply blocks so

serious, could it have escaped attention? The truth is

that the duty of inspection which devolved upon the offi-

cers of the "Saint Paul" was neglected because of the

crowded condition of the hold of the ship which made

inspection impossible. See testimony of E. W. Mason,

Transcript of Record, page 126.

That the proximate cause of an injury is ordinarily a

question for the jury, to be determined as a fact, in view

of the circumstances of fact attending it, has been innum-

erable times determined. See this brief. Points and

Authorities I.

The contention made by the steamship company that

these safety blocks were attached to the beam for the pur-

pose of saving the elevators and not for the protection of

life and limb "can only hold," in the language of 1 Thomp-

son on Neg., Sec. 291, "in jurisdiction where property is

placed above humanity."
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Fellow servant doctrine cannot apply here.

Even though it may be said that the act of a fellow

sen-ant in lifting the port elevator contributed to Carl-

son's injuries, the company is not relieved of responsi-

bility, if it had a share in producing them. At the risk

of repetition, it may be said, that the port elevator could

not have been lifted but for the starboard elevator being

caught in the beam, and the starboard elevator could not

have been caught if the safety blocks had been in their

proper place, thus it comes back to the safety blocks.

Under Points and Authorities III of this brief are col-

lected some of the cases which announce the rule, which

in fact needs no citation of authority, that the master

does not escape responsibility if his negligence, mingling

with that of a fellow servant, produces the happening of

the event upon which action is brought, but nowhere can

the fellow servant doctrine have any application here. It

does not matter whether Smith, the foreman, or any other

servant was negligent in some way which contributed to

Carlson's injuries. The work in which Smith and the men,

who were with him, were engaged, was that of placing in

condition for operation a mechanism, the duty to do which

devolved upon the master, which duty could in no manner

be delegated by the master to a servant so as to escape

responsibility placed upon the master by law. In all

cases the question turns rather upon the character of the

act, if the act is one done in the discharge of some positive

duty of the master to the servant then negligence in the

act is the negligence of the master. See Authorities under

IV, Points and Authorities of this brief.

Nor did Carlson assume the risk arising from his
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employers' neglect to perform the duties owing to him,

with respect to the appliance furnished in the performance

of his duties, Carlson was under no obligation to use

care to discover defects which he is entitled to assume

do not exist. See Points and Authorities V of this brief.

Under the circumstances of this case the mere fact

that the elevator had stuck did not, as a matter of law,

impose upon Carlson tJie duty of making a general inspec-

tion of the condition of the elevator outside of the particu-

lar cause that made it stick.

American Distributing Co. v. Thome, 122 Fed. 431,

433.

Trial Court not bound to s^re in§triictions in the

form and lang^ua^e in whicii they are asked.

Complaint is made that the Court did not give the

instructions numbered II, III, IV, V, YI, VII, VIII,

Transcript of Record, pages 190, 191, 192, 193, 194, 195

;

but the practice has long since been settled that if instruc-

tions given by a trial Court sufficiently cover the case, and

are correct, the judgment will not be disturbed because

the trial judge did not think proper to give instructions

requested in the exact language in which they were

requested. See cases cited in this brief under Points and

Authorities VII.

For full charge given by Court to jury, see Transcript

of Record, pages 159-168. The charge of the Court cov-

ered every phase of the case, every statement of law in it

is correct, in fact the plaintiff had no fault to find with

the charge as given, not an exception was taken to it. The

company's sole complaint is that a requested charge, ex-
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ceetlingly lonp:thy, was not given, which p^ave undue promi-

nence to tlie phiintitf in error's side of the case, which

entirely ij^nored the case made by Carlson. It is submitted

that it would not have been fair to Carlson for the Court to

have «;iven the instructions requested by the steamship

company. See requested instructions refu.sed, fifteen in

number, Transcript of Record, pages 168, 179.

I?Ii§takc or the Jury

Finally it is contended that the jury did not properly

pass upon questions of fact, which by the trial Court were

submitted for determination.

And first : It is said that the jury should have found

that the "safety blocks" were placed under the beams to

prevent the elevators from being damaged while in opera-

tion, and that they were not installed as a measure of

safety to the emplojTS operating the same. And again

Second : After the elevator became fastened in a man-

ner well understood by Carlson, he negligently allowed

the steam to escape by reason of the position in which he

had left the lever, so that the other elevator was moved.

Third: While in this situation he undertook to break

down and dislodge the elevator which was fastened, by

stepping on to the same and throwing therein a heavy keg

of lead, the distinct and sole purpose of which was to

break loose the elevator from the fastenings.

Fourth : That the danger of this elevator becoming

fastened was obvious and open, and Carlson knew the

danger and character of the elevator, its liability to become

fastened in the absence of safety blocks, and without

promise of change continued to operate the same.
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These were all questions tried out in the lower Court

to which the jury returned a verdict adverse to the steam-

ship company's contention.

This Court has repeatedly held that it will not order

a new trial because it may believe that the jury have erred

in their verdict on the facts. If the Court below gave

proper instructions on the questions of law, and submitted

the facts to the jury, there is no remedy in this Court for

a supposed mistake of the jury.

It is respectfully submitted by the defendant in error,

that an inspection of this record Avill show it to be sin-

gularly free from error. The admitted facts in the case

is that the elevators were not inspected by the officers

of the ship "Saint Paul," though it was the habit of the

officers of the ship to inspect them daily. Transcript

of Record, pages 125, 126; and that upon Carlson the

steamship company had imposed the duties of winchman

in addition to his ordinary duties as longshoreman, the

regular winchman being absent from his post the day of

the injury to Carlson. Transcript of Record, page 134;

and again Transcript of Record, page 139 (testimony of

Peter Smith, foreman).

HENRY E. McGinn,

Attorney for Andrew Carlson, Defendant in Error.
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Names and Addresses of Attorneys of Record.

J. A. HELLENTHAL, Juneau, Alaska.

8HACKLEF0K1) & LYONS, Juneau, Alaska.

Attorneys for Plaintiff in Error.

MALONY & COBB, Juneau, Alaska.

Attorneys for Defendant in Error.

In the District Court for the District of Ahisha, Di-

vision No. 1, (it Juneau.

No. 453—A.

EMERY VALENTINE.

vs.

W. J. HTLLS, as Clerk, etc.,

Plaintiff,

Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Alwve-entitled Court:

You will make u]j, certify and return witli the hill

of exceptions in tlie above-entitled cause, as tlie rec-

ord therein on appeal or writ of error in said cause

to the Circuit Court of Ap])eals f(H' the Nintli Cir-

cuit at San Francisco

:

Summons, with retui-n and endorsements:

Complaint, with return and endorsements:

Denmrrer, with return and ondoi-sements

:

Order on demurrer, with return and endorsements:

Answer, with return and endorsements:

Reply, with return and endorsements:
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Order of June 14tli, 1905, authorizing suit, with

return of endorsements:

Order of December 11, 1905, placing cause on cal-

endar, with return of endorsements:

Assignment of errors, etc., on appeal, with return

of endorsements

:

Juneau, Alaska, Dec. 17, 1907.

J. A. HELLENTHAL,
SHACKLEFORD & LYONS,

Attorneys for Defendant.

[Endorsed] : 453-a. Emery Valentine, Plaintiffs,

vs. W. J. Hills, as Clerk, Defendant. Praecipe.

Filed Dec. 17, 1907. C. C. Page, Clerk. By K. E.

Robertson, Asst.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States Dis-

trict Court for Alaska, Division No. 1,

Defendant.

Summons upon Complaint.

The President of the United States to W. J. Hills,

the Above-named Defendant, Greeting:

In the name of the L^nited States of America, you

are hereby commanded to be and appear in the above-

entitled court to be holden at Juneau, Alaska, with-

in thirty days from the date of the service hereof

upon you, then and there to answer the complaint

of Emery Valentine filed against you in said court.
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a copy of which complaint is herewith served upon

yon; and if you fail to so appear and answer, for

want thereof the plaintiff will take judgment against

you for the sum of five hundred ($500) dollars with

interest thereon from the 21st day of May, 1901, at

the rate of eight per cent per annum.

And this is to conmiand you, the Marshal of said

District, or your deputy, to make due service and

return of this writ. Plereof fail not.

Witness, the Honorable ROYAL A. GUNNISON,
Judge of said court, and the seal thereof affixed at

Juneau, Alaska, this the 14th day of June, 1905.

[Seal of District Court] C. C. PAGE,

Clerk.

United States,

District of Alaska,

Division No. 1,—ss.

I, James M. Shoup, United States Marshal, for

the District of Alaska, Division No. 1, hereby certify

and return that the within summons came into my
hands for service on the 14th day of June, 1905, at

eluneau, Alaska, and that I executed the same at

Juneau, Alaska, on tlie 14th (fourteenth) day of

June, 1905, ])y handing to the within named defend-

ant, W. J. Hills, personally and in person, a true and

correct copy of the said sunnnons, together with a

true and correct copy of the complaint in the said

action within named, said copies of sunnnons and

com})laint ('ertiti<Ml to l)c true and correct copies by
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J. H. Cobb, of the finn of Maloney and Cobb, attor-

neys for plaintiff.

Dated at Juneau, Alaska, June 14, 1905.

JAMES M. SHOUP,
United States Marshal for the District of Alaska, Di-

vision No. 1.

Marshal's costs—$3.

Paid by plaintiff's attorney.

[Endorsed] : Original. No. 453-A. In the United

States District Court for Alaska, Division No. 1,

at Juneau. Emery Valentine, Plaintiif, vs. W. J.

Hills, as Clerk, etc.. Defendant. Summons. Filed

Jun. 14, 1905. C. C. Page, Clerk. By A. T.. Col-

lison, Asst. Malony & Cobb, Attorney for Plaintiff.

Office: Juneau, Alaska.

In the United States District Court for Alaska, Divi-

sion No. 1, at Juneau.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States Dis-

trict Court for Alaska, Division No. 1,

Defendant.

Complaint.

The above-named plaintiff, complaining of the

above-named defendant, for cause of action alleges

:

I.

That at all the times hereinafter mentioned the de-

fendant was the duly acting clerk of the District
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roiu't of the United States tor tlie District of Alas-

ka. Division No. 1.

II.

That, if the defendant ever executed a bond as

such clerk, he failed and neglected to record the same

in the clerk's office of this court, and there is no data

in said office whereby this action can be brought upon

the bond of the defendant as clerk, if any such bond

was ever given.

III.

That heretofore, to wit, on the 21st day of May,

1901, there was in the care and custody of the defend-

ant as such clerk, the sum of one thousand and ninety-

nine hundred and 70/100 ($1099.70) dollars belonging

to the plaintiff, which money had been paid to de-

fendant as such clerk in the case of E. R. Peoples,

as administrator of the estate of E. G. De Norton,

plaintiff, vs. Emery Valentine and J. G. Cosslett, de-

fendants, and which money plaintiff was then and

there entitled to demand and receive of the defend-

ant, and ever since has been, and now is, entitled to

demand and receive the same.

IV.

That on said 21st day of May, 1901, tlie defendant

appropriated and converted the sum of five hundred

dollars (500) of said money to his own use and bene-

tit, and has ever since retained the same to his own

use, and has refused, and still refuses, to pay the

same to plaintiff, or any part thereof.
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V.

That on said 21st day of May, 1901, the plaintiff

demanded of the defendant said sum of five hundred

dollars ($500), and on divers times since has de-

manded said sum of defendant, but defendant has re-

fused to pay said money, or any part thereof.

Wherefore, plaintiff prays judgment of the Court

for the said smn of five hundred dollars ($500), with

interest thereon at the rate of eight per cent per an-

nvim from the said 21st day of May, 1901, together

with costs and disbursements herein incurred, and

for such other and further relief as he may show him-

self entitled to receive.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Emery Valentine, being first duly sworn, deposes

and says: I am the plaintiff in the a])ove-mentioned

action; I have heard read the foregoing complaint

and know the contents thereof and the matters and

things therein set out are true, as I verily believe.

EMERY VALENTINE.

Subscribed and sworn to before me this 14tli da>'

of June, 1905.

[Notarial Seal] J. H. COBB,
Notary Public in and for Alaska.

[Endorsed] : Original. No. 453-A. In the United

States District Court for Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J. Hills,
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as Clerk, etc., Defendant. Comj)laint. Filed Jun. 14,

1905. C. C. Page. By A. L. Collison, Asst. Malony

& Cobl), Attorneys for Plaintilf. Office: Juneau,

Alaska.

In the United States District Court for the District

of Alaska, Div. No. 1, at Juneau.

EMERY VALENTINE
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for the District of Alaska, Div. No. 1,

Defendant.

Demurrer to Complaint.

Comes now the defendant and demurs to the com-

plaint of the plaintiff herein, for the reason that the

same does not state facts sufficient to constitute a

cause of action.

LYONS & SHACKLEFORD,
Attorneys for Defendant.

Service of copy of the above demurrer accepted

this 13th day of July, 1905.

MALONY & COBB,

Attys. for Plaintiff.

No. . In the U. S. Dist. Court for the Dist.

of Alaska, Div. No. 1, at Juneau. Emery Valentine,

Plaintiff, vs. W. J. Hills, as Clerk of the U. S. Dist.

Court for the Dist. of Alaska, Div. No. 1, Defendant.

Demurrer. Lyons & Shackleford, Attys. for Deft.

[Endorsed] : No. 453—A. In the United States

District Court for the District of Alaska, Division
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No. 1. Emery Valentine, Plaintiff, vs. W. J. Hills,

as Clerk of the United States District Court for the

Dist. of Alaska, Div. No. 1, Defendant. Original.

Demurrer. Filed Jul. 13, 1905. C. C. Page, Clerk.

By A. L. Collison, Asst. Shackleford & Lyons, At-

torneys for Deft. Juneau, Alaska.

In the District Court for the District of Alaska, Divi-

vision No. 1.

No. 453—A.

EMERY VALENTINE

vs.

W. J. HILLS, as Clerk of the United States District

Court for the District of Alaska, Div. No. 1.

Order Overruling Demurrer to Complaint, etc.

On this da.y this cause came on to be heard upon

the demurrer of the defendant to the complaint of

the plaintiff herein, and the Court having heard the

same, and being fully advised in the premises, over-

ruled said demurrer, to which ruling and order of the

Court defendant, by counsel, excepts, and the excep-

tion is allowed. And the defendant asking leave to

answer over is granted until Monday, December 11th,

1905, in which to answer.

Done in open court Monda}^, December 4th, 1905.

ROYAL A. GUNNISON,
Judge.
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In the District Cotirt for the District of Alaska, Di-

vision No. 1.

No. 453—A.

EMERY VALENTINE,
,

Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for the District of Alaska, Division

No. 1,

Defendant.

Answer.

Comes now the defendant in the al)ove-entitled ac-

tion and for answer to the plaintiff's complaint hero-

in admits, denies, and alleges as follows

:

I.

Admits paragraph one of said complaint.

IL

Referring to paragraph two (2) of said comj)laint,

defendant admits that he executed a bond as ck'rk

of the above court, and tliat the same was duly and

regularly approved and filed with the Attorney Gen-

eral of the United States as by statute required.

III.

Referring to paragraph three (3) of said com-

plaint, defendajit admits that on the 21st day of May,

1901, there was in the care and custody of the defend-

ant as such clerk and in the registry of the above

court the sum of one thousand, ninety and 70/100

dollars, which money had Ijeen paid to defendant as
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such clerk in the case of K R. Peoples, as adminis-

trator of the estate of E. G. DeNorton, deceased,

plaintiff, vs. Emery Valentine and J. G. Cosslett, de-

fendants; but denies that plaintiff was then and

there, or at all, the owner of said money, or any por-

tion thereof, or that plaintiff was entitled to demand

or receive of the defendant, or ever since has been, or

now is, entitled to the same, or any portion thereof,

or that the plaintiff was then, or now is, or ever since

has been, entitled to demand or receive the same, or

any portion thereof, except as hereinafter stated.

IV.

Referring to paragraph four (4) of said com-

plaint defendant denies each and every allegation

therein contained.

V.

Referring to paragraph five (5) of said complaint,

defendant denies that, on the 21st day of April, or

at any other thne, plaintiff demanded of the defend-

ant the smn of five hundred dollars, or any other sum,

save and except as hereinafter stated.

* And for a further and separate answer to the

plaintiff's complaint, the defendant alleges:

1.

That on the 25th day of April, A. D. 1901, this

Honorable Court rendered its decree in that certain

cause mentioned in the plaintiff's complaint wherein

E. R. Peoples, as administrator of the estate of E.

G. DeNorton, deceased, was plaintiff, Phil Blumauer,

was intervenor, and Emery Valentine and J. G. Coss-
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lett were defendants, which decree is in words and

tignres as follows, to wit

:

''l7i the United States District Court for fir Pisfrirt

of Alaska, Division No. 1.

E. R. PEOPLES, Administrator, et al., Plaintiff,

PHIL. BLUMAUEl^ Intervener,

vs.

J. G. COSSLETT and EMERY VALENTINE,
Defendants.

Decree.

The Court having, on the 5th daj^ of April, 1901,

hied its hndings of fact and conclusions of law here-

in, and the same having been duly entered, together

with an additional finding of fact and an amended

conclusion of law herein on this date, and complain-

ants herein now moving for a decree in accordance

with said findings and conclusions

:

It is ordered, adjudged and decreed (1) that tlio

property in controversy in this case, to wit: Lot

No. Two (2), in Block No. Two (2), in the city of

Skaguay, Alaska, according to the plat thereof made

by F. H. Reid, C. E., together with all tlie tenements,

hereditaments and appuj-tenances thereunto ai)per-

taining, is and was at the time of the commencement

of this suit, the joint property of tlie complainant,

the intervenor, and Mildred (I. Cosslett, in the pro-

l^ortion of one-fourth (1/4) to the complainant, one-

fourth (1/4) to the intervenor, and one-half (1/2)

to Mildred G. Cosslett, and the title to said ])roperty

be, and the same is hereby, confinned in E. R. Peo-
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pies, as administrator of the estate of E. G. DeNor-

ton, Phil Blumauer, and Mildred G. Cosslett, in said

proj)ortions.

That the pretended deed from Mildred G. Cosslett,

dated January 20, 1898, to defendant Emery Valen-

tine of said Lot. No. 2, Blk. No. 2, was and is null

and void, and conveyed no right, title, or interest to

the said Valentine, and the same is hereby annulled,

set aside, and for naught held.

(2) That complainant E. R. Peoples, as admin-

istrator, do have and recover of and from the said

defendants J. G. Cosslett and Emery Valentine, the

sum of two hundred, eighty-five 48/100 dollars, to-

gether with his costs and disbursements herein to be

taxed, for which let execution issue.

(3) That the intervenor, Phil Blumauer, do have

and recover from the said defendants, J. G. Cosslett

and Emery Valentine, the sum of two hundred,

eighty-live 48/100 dollars, together with his costs

and disbursements herein to be taxed ; for which let

execution issue.

(4) That the said Emery Valentine forthwith pay

into the registr}' of this court, for the use and benefit

of the said Mildred G. Gosslett, the sum of five hun-

dred seventy, 94/100 dollars.

(5) That the receiver heretofore appointed here-

in do forthwith deposit in the registry of this court

the amount of money now in his hands, as receiver,

and that he do forthwith settle his accounts, as re-

ceiver, and that the amount so deposited with the
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clci-k to^-ethcr with such (tlici- sum ns may )x' i'ouiid

to 1)0 due t'l'oiu su<'li I'c'ccivci- oji liis settlement aud

deposited with the (derk, ])e and the same is herel)y

apportioned as follows

:

E. R. Peo])les, administrator of the estate of E. G.

DeNorton, deeeased, one-fourth (Vi); l*hii l*hi-

inauer, intervener, one-fourth (I4)
; Mildred G. Coss-

lett, one-half (i/o).

:\[. C. BROWN, Jud-e."

—and that thereafter, and on the lotli da\' of No-

vember, 1901, this Court made and entered its sup-

plemental deeree in said cause, whidi said su]>ple-

mental decree is in words and figures as follows, to

^Yit

:

Wednesday, Novend)er i:Uh, 1<)01.

Estate of E. G. l)eNOi?TON,

PHIL niA'MAUEK,

JOSEPH G. GOSSLrrn^ ct al.

Plaintiff,

Inter\eu('r,

1 )cr('iidaiils.

Decree.

And now on this i;Uh day of Noxcnilicr, A. 1>. IHoi.

this cause coming' on to he heard u|M»n the molion o!'

the defendant Emery \'aleiitine lo (•(•n-ert ihe jud'A-

nient and decree heretofoi-e hei-eiu rendei-ed <>!i the

25th day of Api'il, liXH. and the Coui'l liaviuu' heaivl

said motion and taken the same undei- adxisement at

a. f(>rmei' tei'm nf this court, and heiiii: now full\' ad-

vised in the lucniises, and heiu^- of ihe opiinoii that
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said judgment and decree should be corrected to cor-

respond to and be limited by the j^leadings and the

issues made thereby

:

It is now therefore ordered, adjudged and decreed

that said judgment and decree of April 25th, 1901,

be and the same is hereby modified in the following

particulars, that is to say

:

Whereas, the said Mildred G. Cosslett is not a

party to this action as appears on the face of the com-

plaint, and that defendant Emery Valentine was in

possession of the property in dispute at the time suit

was brought, therefore the said decree as to Mildred

G. Cosslett is set aside and vacated, and that said

decree be made to read that one-half of said prop-

erty be adjudged to said Valentine, and to read as fol-

lows, to wit:

E. R. PEOPLES, Administrator of the Estate of

EDWARD De NORTON,
Plaintiff,

PHIL BLUMAUER,
Intervener,

vs.

J. G. COSSLETT and EMERY VALENTINE,
Defendants.

The Court having on the 5th d^y of April, 1901,

filed its findings of fact and conclusions of law here-

in and the same having been duly entered together

with an additional finding of fact and an amended

conclusion of law herein made and entered on this

date, and complainants herein now moving for a de-
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cree in accordance with said findings and conclu-

sions,

It is ordered, adjudged and decreed

:

I.

That the property in controversy in this case, to

Avit : I>ot Xo. 2 in Block No. 2 in the City of Skaguay,

Alaska, according to the phit thereof made l)y F. H.

T\eid, C. E., together with all the tenements, heredita-

ments and appurtenances thereunto appertaining, is

and was at the time of the commencement of this suit

tlie joint property of the complainant, the intervener,

and Emery Valentine, in the proportion of one-

fourth to the complainant, one-fourth to the inter-

vener, and one-half to the said Emery Valentine,

and that the title to the said property be, and the

same is hereby confirmed in E. R. Peoples as admin-

istrator of E. G. DeNorton, Phil Blumauer, and

Emery Valentine in said proportions; that the i)re-

tended deed from Mildred G. Cosslett and Joseph G.

Cosslett dated January 20th, 1898, to defendant

Emery Valentine of said Lot No. 2, Block No. 2 was

and is null and void, and (-onveyed no right, title or

interest to the said Valentine, and the same is here])y

annulled, set aside and for naught lield.

IT.

That complainant, E. K. Peoples, and admin-

istrator, have and recover of and from the defend-

ants, J. G. Cosslett and Emery Valentine, the smn of

tw^o hundred, eighty-five and 48/100 dollars, togethei-

with his costs and disbursements to be taxed, for

which let execution issue.
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III.

That the intervener, Phil Blviinauer, do have and

recover of and from the defendants, Emery Valen-

tine and J. G. Cosslett, the sum of two hundred,

eighty-five and 48/100 dollars together with his costs

and disbursements to be taxed; for which let execu-

tion issue.

IV.

Tha the receiver heretofore appointed herein do

forthwith deposit in the registry of this court the

amount of money in his hands as receiver, and that

he do forthwith settle his accounts as receiver and

that the amount so deposited with the clerk, to-

gether with such other sum as may be found to be

due from such receiver on his settlement and de-

posited with the clerk, be and the same is hereby ap-

portioned as follows

:

E. R. Peoples as administrator of the estate of E.

G. DeNorton, one-fourth; Phil Blumauer, intervener,

one-fourth ; Emery Valentine, one-half.

Dated November 13th, 1901.

Supplemental Decree.

It is further ordered, adjudged and decreed that

the money heretofore paid to the clerk of this court

be disbursed as follows, to wit

:

One-quarter to E. E. Peoples as administrator of

tlie estate of E. G. DeNorton, deceased; one-quarter

to the interv^ener, Phil Blumauer, and one-half to the

defendant Emery Valentine, except in so far as the

same has been disbursed on the order of the Court.
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II.

It is further ordered, adjudged and decreed that

the receiver herein forthAvith make up and file a sup-

plemental report herein showing his doings as re-

ceiver down to and including the 15th day of No-

vember, A. D. 1901 ; and upon which he is discharged

from further duties and liabilities as receiver herein,

upon making the following disbursements of moneys

in his hands

:

One-quarter to the said E. R. Peoples as adminis-

trator as aforesaid ; one-quarter to Phil Blumauer.

the intervener herein ; and one-half to the said Emerj^

Valentine.

And it appearing to the Court from the evidence

now before it that as bet'.veen the defendant Emery

Valentine, and one Mildred G. Cosslett, the property

and money herein decreed to Emery Valentine is the

property and money of the said Mildred G. Cosslett,

and property and money herein decreed to Emery

Valentine is the property and money of the said Mil-

dred G. Cosslett, and

It is further ordered, adjudged and decreed that

the said receiver pay over the said moneys to the said

Valentine only u])on the said Valentine filing his

bond in the sum of two thousand five hundred dollars

($2,500.00) with sureties to be approved by this

Court, conditioned that the said Valentine will pay

off and satisfy any judgment or decree that may be

rendered against him in any suit or action instituted

by the said Mildred G. Cosslett for or on account of
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said property, and the rents, issues and profits there-

of.

III.

And it further appearing to the Court that W. J.

Hills, as the attorney of Joseph G. Cosslett and Mil-

dred G. Cosslett has drawn from said fund the sum

of five hundred dollars ($500) as his attorney's fee

and mider the reformed decree said Cossletts have no

share in said fund, but it appearing to the Court that

said Mildred G. Cosslett is the owner of half there-

of, it is ordered that the said money so drawn by the

said Hills shall remain in his hands upon filing a

good and sufficient bond in the sum of one thousand

dollars ($1,000.00) conditioned that he will ]>ay the

same to the said Emery Valentine in case said Mil-

dred G. Cosslett shall not prevail in any suit brought

by her against the said Valentine for said property.

IV.

It is further ordered that the defendants Emery

Valentine and J. G. Cosslett pay the costs of the

plaintiff and intervener herein taxed at — dol-

lars and dollars respectively.

Leave is hereby given to the parties to apply for

such further orders and process as may l)e required

to carry this decree into full effect.

M. C. BEOWN, Judge.

That on the 20th day of April, 1901, there was de-

posited in the registry of this court the smn of two

thousand, one hundred and nine dollars and forty

cents, which sum of money was received ])y defend-
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ant under the order of this Court from one E. R.

Peoples as receiver theretofore appointed by this

Court in said cause, which said sum of money was

ordered by this Court to be held in the registry of

this court to abide the final termination of said cause.

2.

That thereafter and on the 21 day of May, 1901,

the defendant paid out the moneys decreed to be the

property of said Mildred G. Cosslett by this Court in

its said first decree in said cause, to W. J. Hills, the

sum of $500.00.

3.

That in accordance with the Statutes of the United

States in such case made and provided in accordance

with the Rules and Regulations prescribed by the

Department of Justice of the United States defend-

ant deducted from the said sum so decreed to be the

property of Mildred G. Cosslett and thereafter by

said supplemental decree to be the property of the

defendant herein, one per centum thereon, or $11.00

and covered the same into the Treasury of the United

States. That the sum of three dollars and 35/100

from said last mentioned sum was deducted there-

from by defendant and credited upon the docket of

said cause as costs in said action by aud witli the

consent of J. H. Cobb, acting as attorney for plain-

tiff herein.

.
4.

That the sum of five hundred, sixty-five and 25/100

dollars ($565.25) of said sum thereafter decreed to
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be the property of plaintiff herein in said cause, was

paid by this defendant upon the order of this Court

and of the plaintiff herein to one John E. Winn,

Esq., one of the attorneys for the defendants Coss-

lett and Valentine in said action.

5.

That the sum of $30.60 of said sum of money de-

creed thereafter in said cause to be the property of

the plaintiff herein was by this defendant paid to

J. H. Cobb, the attorney for plaintiff herein, and at-

torney for said Valentine in said cause of E. R.

Peoples, as administrator, vs. Valentine et al.

6.

That on the 30th day of March, A. D. 1903, and for

a long time prior thereto, one Mildred G. Cosslett and

one Joseph G. Cosslett were indebted to the defend-

ant in the sum of five hundred dollars for profes-

sional services rendered by this defendant for the

said Mildred G. Cosslett and Joseph G. Cosslett at

their instance and request, and for which the said

Mildred G. Cosslett and the said Joseph G. Cosslett

agreed to pay to the defendant the said sum of five

hundred dollars ; that on the said 30th day of ^larch,

A. D. 1903, the plaintiff herein made, executed and de-

livered to the defendant herein an order in writing

authorizing this defendant to retain from and out of

the funds in his hands as clerk of court and belonging

to the plaintiff the sum of five hundred dollars

($500.00) and to apply the same in payment of the

aforesaid debt and obligation due the defendant from
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the said Mildred G. Cosslett and Joseph G. Cosslett,

which said order is in words and figures as follows,

to wit:

"Juneau, Alaska, March 30, 1903.

Hon. W. J. Hills, Juneau, Alaska.

Dear sir: This is to authorize you to retain from

funds in your hands as clerk of the United States

Circuit Court, Division No. 1, District of Alaska, the

sum of $500.00, your fee as attorney for Cosslett, the

same being the sum mentioned in a certain decree of

court modifying the original decree entered in the

case of De Noi^ton vs. Cossletts, and receipted for by

you.

Very respectfully,

EMERY VALENTINE."

7.

That the defendant herein is not now the clerk of

the United States District Court for the District of

Alaska, Division Nimiber One, nor has he been such

clerk since the tenth day of January, A. D. I£l05 ; that

on said last-mentioned date he was succeeded in said

office by one J. J. Clark, who on said date qualified

and assumed the duties of said office.

And as a further defense and counterclaim against

the plaintiff herein, the defendant alleges

:

I.

That the defendant has paid out upon the orders of

this Court and the orders of the plaintiff herein in

said cause of E. R. Peoples as administrator et al.,

vs. Cosslett et al., a sum of money amounting to ten

and 25/100 dollars ($10.25) in excess of the sum w-
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ceived by tliis defendant in said cause and which was

decreed in said supplemental decree to be the prop-

erty of the jDlaintiff herein, which said last-men-

tioned sum is now due and owing from plaintiff here-

in to the defendant herein, and which said sum and

balance due has not been paid nor any part thereof.

Wherefore, defendant prays judgment against the

plaintiff in the sum of ten and 25/100 dollars, and for

his costs and disbursements in this behalf expended.

SHACKLEFORD & LYONS,
Attorneys for Defendant.

United States of America,

Division No. 1,

District of Alaska,—ss.

W. J. Hills, being first duly sworn, on oath deposes

and says

:

I am the defendant in the above-entitled action;

That I have read the above and foregoing answer,

know the contents thereof, and the matters and things

therein stated are true. So help me God.

W. J. HILLS.

Subscribed in my presence and sworn to before me
this 25 day of July, 1905.

[Notarial Seal] L. R. GILLETTE,
Notary Public in and for the District of Alaska,

Residing at Juneau.

[Endorsed] : No. 453-A. In the District Ct., for

the District of Alaska, Division No. 1. Emery Val-

entine, Plaintiff, vs. W. J. Hills, etc., Defendant.

Answer. FHed Dec. 9, 1905. C. C. Page, Clerk.
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By D. C. Abrains, Deputy. Shaekleford & Lyons,
Attorneys for Plaintiff.

Division Xo. 1, <if Juneau, in the District Court of

Alaska.

No. 453-A.

EMERY VALENTINE,

Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for Alaska, Division No. 1,

Defendant.

Plaintiff's Reply.

Now comes the plaintiff, by his attorneys, Malony

& Cobb, and for reply to the answer of the defendant

lierein, alleges:

I.

Referring to the first affimiative answer, plaintiff

alleges

:

That the instrument set out in the first paragraph

of said affirmative answer, and purporting to be a de-

cree of this court, was made and entered by the court,

but plaintiff* alleges that the same was void and of no

eff'ect for the reason that Mildred G. Cosslett, named

in said decree was not a party to said suit, and the

Court had no jurisdiction to devest property out of

the plaintiff' herein and vest in the said Mildred 0.

Cosslett.
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That the supplemental decree of November 13th,

1901, set out in said answer, was entered by the Court,

on said date, on motion of the plaintiff herein, to cor-

rect said pretended decree of April 25th, 1901, to

make the same correspond to, and follow the plead-

ings in said cause ; that the third paragraph of said

pretended decree set out by the defendant, on page

8 of said answer is wholly void, for the reason that

the Court had no jurisdiction to allow attorney's fees

to W. J. Hills, as attorneys for Mildred Cosslett, who

was not a party to the suit, and no jurisdiction to

award said Hills, the money of this plaintiff, as at-

torney for Joseph G. Cosslett, and for the further

reason that there was no pleading of any kind to sup-

port said award.

II.

Referring to paragraphs 3 and 4, of said answer,

plaintiff denies that the payments therein made, were

made as alleged, but states the facts to be, that of

the $11.00 paid into the treasury of the United States,

one per cent of $5.65 was deducted from the sum paid

to J. R. Winn, and that Winn was only paid the

sum of $559.90.

III.

Referring to paragraphs 5 of said answer plaintiff

denies that the $30.60 mentioned therein was paid

out of the money in controversy, in this suit, but

was paid out of moneys belonging to the plaintiff,

which subsequently came into the defendant's hands

from rents, collected by the receiver in said cause.
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IV.

Referring to paragraph 6 of said answer, plaintiff

denies that Mildred (1. Cosslett, and Joseph G. Gos-

lett were indebted to the defendant in the snni of

$500.00 for professional serA^ces, or otherwise, or

that they ever agreed to pay him any such sum.

Plaintiff admits that he executed the instrument

dated March 30th, 1903, in said paragraph set out;

hut he alleges that the same was wholly without con-

sideration, and w^as obtained from plaintiff by fraud

and duress practiced upon the plaintiff ; that the pre-

tended consideration recited in said instrument was

inserted for the fraudulent purpose of concealing its

true nature; that the fraud and duress by whicli said

instrument was obtained from plaintiff are as fol-

lows:

That the plaintiff herein is the same ])erson named

in the pretended decrees, set out in the defendants'

answer ; that subsequent to the entry of the said pre-

tended supplemental decree of Nov. 13th, 1901, plain-

tiff appealed from that portion therof, ])retending

to award to A¥. J. Hills $500.00 of tlie plaintiff's

money and which is shown as paragraph ;;; of said

pretended decree, to the Honorable U. 8. Circuit

Court of Appeals for the Ninth Circuit; that said

appeal was pending in said Appellate Court in the

month of March, 1903, and was set for hearing in said

Court shortly thereafter ; that prior to said date, and

after the taking of said appeal, defendant, as plain-

tiff, is informed and believes and therefore cliarges.
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procured an action to be instituted in this Court, by

the said Mildred G. Cosslett, to recover the identical

property which had been pretended to be awarded

to her in the said pretended decree of April 25th,

1901; that said action was instituted without any

authority from the said Mildred G. Cosslett, and

solely for the purpose of being used by the defend-

ant for the fraudulent purposes hereinafter stated;

that in the month of March, 1903, the defendant ap-

proached the jjlaintiff, and represented that he had

seen, tallied and agreed with the then Judge of this

Court, before whom said cause of Mildred G. Coss-

lett, against this plaintiff, was pending for trial, and

that unless said aj^peal was dismissed and the de-

fendant i)ermitted to retain said sum of $500.00 il-

legally converted by him as aforesaid, he, the said

Judge, would decide said cause against this plaintiff,

and cost him in damages to a greater amount than the

sum of $500.00; that plaintilf had reason to believe,

and verily did believe, the matters so stated to him

Ijy defendant, and so believing acted thereon, and

was coerced into executing said instrument to defend-

ant to save himself from illegal oppression, and

wrong, and a great pecuniary loss ; that he thereupon

agreed to and did dismiss said appeal, and as a part

of the same transaction, gave the defendant tlie in-

strument alleged; which recited the debt to defend-

ant of Mildred G. and Joseph G. Coslett, to give a

semblance of legality and consideration thereto.

V.

Referring to paragraph 7 of said answer, the plain-
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tiff admits the allegations therein contained, i)ut lie

avers that the defendant is esto])ped from setting-

np the same as a defense to this action, for tliat;

heretofore and after the defendant went out of office

as clerk, etc., the plaintiff instituted an action against

him in this Court, which apj^ears upon the docket

as cause No. 396-A, entitled Emery Valentine vs. W.

J. Hills, to recover the identical money herein sued

for; that said cause was put at issue, and after the

empaneling of the jury and the taking of evidence

defendant, b}^ his counsel, raised the point that tlie

action should have been against him as Clerk of the

United States District Court, and not against him

individually, that the Court sustained such point, and

dismissed said action without prejudice to another ac-

tion instituted in accordance with the contenton of

the defendant.

And for answer to the "further defense and coun-

terclaim" of the defendant, plaintiff denies all and

singular the allegations therein contained.

Wherefore he prays as in his original complaint.

Attorneys for Plaintiff.

United States of America,

District of Alaska,—ss.

Emery Valentine, being first duly sw(u*ii. dci)oses

and says: I am the plaintiff in the above-mentioned

action. I have heard read the above and foregoing

reply, know the contents thereof, and the same is

true, as I verily believe.

EMERY VALENTINE.
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Subscribed and sworn to before me this 11th day

of December, A. D. 1905.

[Notarial Seal] E. F. HOSE,

Notary Public in and for Alaska.

Service of the above and foregoing reply is ad-

mitted to have been duly made this 11th day of Dec,

1905.

SHACKLEFORD & LYONS,
Attorneys for Defendant.

[Endorsed] : Original. No. 1-53-A. In the Dis-

trict Court for Alaska, Division No. 1, at Juneau.

Emery Valentine, Plaintiff, vs. W. J. Hills, as Clerk

of the U. S. District Court for Alaska, Div. 1, De-

fendant. Reply. Filed Dec. 11, 1905. C. C. Page,

Clerk. By D. C. Abrams, Deputy. Malony & Cobb,

Attornevs for Pltff. Office: Juneau, Alaska.

/;/ the Vnited States District Court for Alaska, Di-

vision No. 1, at Juneau.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for Alaska, Division No. 1,

Defendant.

Order Granting Leave to File Complaint, etc.

Upon reading the motion of the plaintiff* in the

above-entitled cause, and inspecting the complaint

2)roposed to be filed therein,
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It is ordered that plaintiff be and is hcrelty ^ivcii

leave to file said complaint and prosecute said action.

Dated June 14th, 1905.

ROYAL A. GUNNISON,
Jud^e.

[Endorsed] : Original. No. 453-A. Jn the United

States District Court for Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk, etc. Defendant. Order. Filed June

14, 1905. Clerk, by Deputy. Malony & Cobb, .\t-

tornevs for Plaintiff. Office : Juneau, Alaska.

/;/ tlic Disirict Court for Ahish-ti, Division So. /, ul

Junenti.

No. 45:J—A.

E^rERY VALENTINE,
riaintiir,

vs.

W. J. HILLS, as Clerk of the United States Distii-t

Court for Alaska. Division Xo. 1,

Pcrciidaiit.

Order Placing Cause upon Jury Trial Calendar.

Upon motion of Malony <Jc Cob'n, attorneys for

plaintiff, tliis cause is ordci-cd i)l.'.rcd upon the Jury

trial calendar.

Dated December 11th, 1905.

i?()VAL A. (irXNlSON,

Judsxe.
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[Endorsed] : Original. No. 453—A. In the Dis-

trict Coiu-t for Alaska, Division No. 1, at Juneau.

Emery Valentine, Plaintii¥, vs. W. J. Hills, as Clerk

of the U. S. Dist. Court for Alaska, Div. 1, Defend-

ant. Order. Filed Dec. 11, 1905. C. C. Page,

Clerk. By A. L. Collison, Asst. Malony & Cobb,

Attorneys for Pltff. Office: Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision Xuniher One, at JiDieau.

No. 153—A.

EMEEY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Bill of Exceptions.

Be it remembered that the abo^e-entitled cause

duh^ came on for hearing on the 11th day of Decem-

ber, 1905, at the regular December, 1905, term of the

above-entitled Court upon the demurrer theretofore

tiled by the defendant to the complaint in said cause,

and after the argument of respective counsel tbo

Court did then and thereupon overrule said denmr-

rer; to which ruling and order of the Court in so

overruling the demurrer of defendant to said com-

plaint, tlie defendant by counsel then and there ex-

cej^ted, and exception was by the Court duly allowed.
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And be it further remembered, tliat thereafter and

on tlie fourteenth day of March, A. 1>. 190(3, the

above and foregoing- entitled cause came on duly

and regidarly for trial before the Court with the in-

tervention of a jury, whereupon tlie following })r()-

ceedings were had, to wit:

Jit the District Court for the District of Ahisl.-a, Di-

vision Xo. 1, at jKuefin.

No. 453—A.

EMEKY VALENTINE,
Plaintiff,

vs.

AV. J. HILLS, as Clerk of the United States District

Court for Alaska, Div. No. L
Defendant.

Transcript of Testimony.

MALONY & COBB, for Plaintiff.

SHACKLEFORD & LYONS and \\'. d.

HILLS, for Defendant.

Now on this Uth day of March, 19(K), at nine A.

M., this cause coming on for trial iu the abo\c-cM-

titled court, before the Honoral)le Poyal A. Ou.nni-

son. Judge of the a])0ve-entitled Court an.l Jury of

twelve, and after the voir dire of the jury, the follow-

ing proceedings were had and the following testi-

mony taken:

Mr. COBB.— 1 want to read hi-st to the jui-y tliis

sworn admission iu the answer.

Mr. LYONS.—1 presume the ciMuiscl had better

offer it before it ])efore he reads it to the jury.
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COURT.—Do you offer it?

Mr. COBB.—Yes, sir.

(Admission in answer, received in evidence,

marked Plaintiff's Exhibit '^4," Case No. 453, and

reads as follows:)

Plaintiff's Exhibit "A."

"That on the 20th day of xipril, 1901, there was de-

posited in the registry of this court, the sum of two

thousand and nine and 40/100 dolalrs, which sum of

money was received by the Defendant under the or-

der of this Court from one E. R. Peoples, as receiver

theretofore appointed by this court in said cause,

which said sum of money was ordered by this Court

to be held in the registry of this Court, to abide the

termination of the said cause.

2d. That thereafter on the 21st day of May. 1901,

the defendant paid out of the money decreed to be

the property of said Mildred G. Cosslett, by this

Court, in its said first decree in said cause, to W. J.

Hills, the sum of five hundred dollars."

Mr. COBB.—I next offer in evidence a certified

copy of the Bill of Complaint in the case of E. G.

DeNorton, plaintiff, against Joseph G. Cosslett and

Emery Valentine, defendants.

Mr. LYONS.—We have no objections.

(Received in evidence as Plaintiff's Exhibit "B,"

and reads as follows:)
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Plaintiff's Exhibit "B."

/// the District Court of the Ignited St((t('s in and

for the DiMriet of Alaska.

EDWARD 0. DeNORTON,
Oomplaiiiaiit,

vs.

JOSEPH G. COSSLETT aiid EMERY VALEN-
TINE,

Defendants.

Bill of Complaint.

To the Honorable CHARLES S. JOHNSTON.
Judge of the District Court of the United States

for the Distrir-t of Alaska:

I.

Edward 0. DeNorton brings this bill of eom])laint

against the above defendant, Joseph G. Cosslett and

Emery Valentine, and most' respectfully represents

unto this Honorable Court that on the 6th day of

October, 1897. the complainant and defendant Coss-

lett entered into cojjartnership for an unlimited time,

the object and purpose of wliich was to cnvn and

control Lot 2 of Block 2, in the City of Skagway,

Alaska, according to the sui'vey of said city made l>y

F. H. Reid, C. E., and tlie l)uildings situated there-

on and the saloon tixturcs and other f'in-iiilurc con-

tained therein, and to either conduct business them-

selves in one of tlie buildings situated iip<tn said lot

and to rent the other two buildings, or to lease all the

buildings situated upon said lot. That in pursuance
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of such partnership contract on the said day the

complainant and defendant Cosslett purchased tiio

said lot with the appurtenances, and furniture in

the same for the sum of $1600, eight hundred (800)

dollars of which this complainant paid u^wn such

purchase price and ever since said .date complainant

and defendant Cosslett have been the owners thereof

and been in possession either in person or by tenant.

That by the terms of such copartnership agreement

the complainant and defendant Cosslett were to di-

vide the profits and losses, share and share alike.

That on or about the 6th day of October, 1897, com-

plainant and defendant Cosslett went into the saloon

business on the said premises and conducted such

business in one of the buildings situate thereon, for

a period of about five months, when they rented the

said saloon and have never since transacted any busi-

ness of any kind in the buildings on said lot. That

after taking possession of said property complain-

ant and defendant Coslett furnished and fitted up

twenty-two rooms for lodging purposes, the same

being located in the second story of the largest build-

ing on the lot and over the one wherein the saloon

was kept. That the furniture put in said rooms was

quite costly and was of about the value of $370.00.

That during all the time since said 6th day of Oc-

tober, 1897, the}^ have rented the two buildings not

used by them during the time they were conducting

their saloon business and since quitting the saloon

business have rented all three of the buildings upon
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said lot, the gross rental of which has averaged al)()ut

$300 per month, the same now renting for tlie sum

of $225 jjer month.

n.

That on or about the 23d day of February, 1898,

complainant left the city of Skagway and went to

Dawson, N. W. T., and remained there until the 28th

day of September, 1898, and returned to Skagway on.

the 14th day of December, 1898. That during his

absence the defendant Cosslett collected on account

of rents paid for the use of the buildings upon said

lot the sum of about $2,850, which amount he con-

verted to his own use. That defendant Cosslett,

when appealed to by complainant on his return to

Skagway, to contribute to him his share of the rents

receivied during complainant's absence, made many

promises and protestations of honest intentions

towards complainant and of his willingness and abil-

ity to pay complainant his share of said rents col-

lected during his said absence from Skagway, but in

truth and in fact has never ])aid the complainant

anything on account thereof. That since the com-

plainant's return defendant Cosslett has kept the

keys of the said building in his cwu i)ossession and

has refused to aHow complainant access thereto ex-

cept the same access that any other citizen might

have, and has continued to rent the buildings, col-

lecting the rents himself, nnd converted the amounts

so received to his own use, exce])t since tlie said Uth

day of December, 1898, defendant Cosslett has paid
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to complainant on account of such rents the sum of

$127.50, while he has received on account of such

rents since February 23d, 1898, the .across siun of

$3,615. That in one instance the defendant Cosslett

has rented one of the buildings upon the said lot for

the period of six months from March 18th, 1899, to

one August Bir, at $40 per month, and has collected

the same in advance, and at about the same time

rented another of the buildings to H. D. Kirmsey for

a like period of six months, and collected the same

in advance. That the money so received hv defend-

ant Cosslett has not been expended for improve-

ments or repairs, but such sums of money were net

profits of the property of the said partnership, and

have been used by defendant for his own uses and

the rights of the complainant in the ])remises have

been almost entirely ignored. That during the ab-

sence of the complainant in Dawson as aforesaid, the

defendant Cosslett disposed of all of the furniture in

the said 22 lodging-rooms, and converted the pro-

ceeds of said sale entirely to his use, and although

the complainant has made inquiries of him concern-

ing the same and has endeavored to get s(mie satis-

factory settlement on account thereof, defendant

Cosslett has failed and refused to give any account

thereof or to make any settlement with him in that

behalf. That since complainant's return from Daw-

son defendant Cosslett has sold the saloon fixtures in

said saloon building on said lot for the sum of $300.00

and collected the full amount thereof, and although

this complainant has requested hmi to turn over the
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one-balf thereof to him, which the defendant Cosslett

faithfully promised to do, yet up to this time the said

Cosslett has utterly failed to pay complainant any-

thing on account of the sale of said fixtures. That

said lot and appurtenances are at this time worth the

simi of $4,000.00.

III.

Complainant says that at the time of the purchase

of the said property the deed thereof was taken in

the name of defendant Cosslett, and afterwards and

on January 5th and January 20th, 1898, by convey-

ances signed by himself and wife, said Cosslett

deeded the one-half interest therein to this complain-

ant, and thereupon at the instance and request of

defendant Cosslett, complainant sent the deeds to de-

fendant Emery Valentine, a friend of the defendant

Cosslett, living in Juneau, with the request that said

Valentine liave the deed recorded, but the said Val-

entine has up to this time wholly failed to record the

said conveyances, and still retains them in his pos-

session.

IV.

That at some time prior to March Stli, 1899, ))ul

at what particular time this complainant is unable to

state, the defendants Cosslett and Valentine entered

into a corrupt agreement and understandins: where-

by it was agreed between them tliat llic said Valen-

tine should give to the defendant Cosslett a power

of attoi-ney to rent, sell, collect tlic rents, and gen-

erally to manage the said property, and that if at
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SiHj time the said Cosslett desired to deed the said

property to the said defendant Valentine for the

purpose of hindering and delaying his, Cosslett 's,

creditors, or for the purpose of enabling him to get

an advantage over this complainant in the matter of

rents, that he, Valentine, would accept such convey-

ance and would pretend to be the owner thereof in

furtherance of the desires and interests of defendant

Cosslett. That thereafter the said power of attorney

was duly made and delivered by defendant Valen-

tine to defendant Cosslett, and on or about the 8th

day of March, 1899, the said Cosslett, in pursuance of

such agreement between himself and defendant Val-

entine, and in the absenr^e of the defendant Valen-

tine, executed his deed, signed by himslf and wife,

conveying all his right, title and interest in said

property to the defendant Valentine, and recorded

the said deed and forwarded the same to the said

Valentine at Juneau, said Valentine at the time not

being in Skagway and having no knowledge or no-

tice that such deed was executed and recorded until

the receipt thereof by him at Juneau. Complainant

further says that said deed from Cosslett to Valen-

tine was wholly without consideration and was exe-

cuted by defendant Cosslett and wife, and received

by defendant Valentine with a full knowledge of the

corrupt purpose of the said defendant Cosslett and

with the desire and intent on the part of the defend-

ant Valentine to assist the said Cosslett in placing

the said property beyond the reach of his said cred-
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itors and put him in position to det'raud this com-

plainant out of his said share of the ])roperty. That

complainant has no adequate remedy at hiw in the

premises and will suffer irremediable h)ss unless the

Court will interfere in his behalf.

Wherefore the complainant prays the Court,

—

1st.

That the Court find and decree that complainant

and said Joseph G. Cosslett were and are copartners

and have been since the 6th day of October, 1897, and

as such the owners of lot 2, of block 2, in the city of

JSkagway, and decree a dissolution of such partner-

ship, and make an accounting as between them of the

assets of the partnership and the profits of their

partnership business, and make the proper distribu-

tion thereof.

2d.

That the Court find and decree that the deed made

by Joseph G. Cosslett to defendant Emery Valentine

on or about the 8th day of March, 1899, is fraudulent

and void as against the complainant, and that the

said Valentine holds the legal title thereto in trust

for the complainant, and defendant Joseph G. Coss-

lett, and order him, within such reasonable time as

the Court may fix, to convey the said lot by quitclaim

deed to complainant and defendant Cosslett. Also

that the Court order the said N'alcMitinc to deliver to

the clerk of this court the two deeds of date of Jan-

uary 5th and January 20th, 1898, exe<-utcd l)y de-

fendant Joseph G. Cosslett and wife to the complain-
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ant, and afterwards sent to the. defendant Valentine

for record at Juneau.

3d.

That the Court appoint a receiver to take charge of

the said partnership property, collect the rents, lease

the property when necessary, make such repairs and

alterations as may be proper, and generally manage

the partnership property and control the same as re-

ceiver of this court until the action can be finally

heard and determined. That after decree and as a

part of the decree the Court order the complainant

and said defendant Cosslett to make quitclaim deeds

to the said receiver. That the receiver be ordered

within such reasonable time as the Court may fix to

sell and convey the said property, and that the rent

collected by the receiver and the proceeds of the sale

of said property be brought into this court and be

distributed in accordance with the accounting had

between complainant and said Cosslett.

4th.

That the Court enjoin the defendants from in any

wise interfering with the receiver in the execution of

his duties as receiver pending the suit.

5th.

That the complainant be awarded all costs and dis-

bursements made and incurred by him in the pro-

gress of this suit.

6th.

That complainant have all other and proper re-

lief that the Court ma.y consider him entitled to in

equity and good conscience.
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7th.

That tlio Court grant nnto the (-(^niphiinant the

writ ot* subpoena issued in confoi'mitx- to law, com-

nianding the defendants to appear and fullv answer

this bill of ('oni})laint on a day cei'tain and abide and

confonn to sueli order and decree in the ))remises

as to this Honorable Court shall seem meet and

proper and required by equity and good conscience.

LOVELL & JENNINGS and

LOUIS K. PRATT.
LOVELL & JENNINGS,
Solicitors for Complainant.

VERIFICATION.

United States of America,

District of Alaska,—ss.

I, Edward G. DeNorton, being duly sworn, depose

and say: "I am the person named as comyjlainant in

the within-entitled action; I have read the foregoing

bill of complaint; know the contents thereof, and

the same are true."

EDWARD G. DeNORTON.

Subscribed and sworn to befoi'e me this 15tli (hiy

of March, 1899.

SAML. L. LOVELL,

Notary Public U)v Alaska.

Endorsed as foUows: No. 858. Ori<i:iual. in the

United States District Court for Alaska, at .

Edward DeNorton, Plaintiff, vs. Joseph (i. Cosslett

& Emerv Valentine, Defendant. Dill of Com])laint.
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Filed Mar. 22, 1899. Albert D. Elliot, Clerk. Lov-

ell and Jennings, Louis K. Pratt, Attorney for Com-

plainant.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

eight (8) typewritten pages constitute a full, true

and correct copy of bill of complaint in cause No.

858, entitled, "Edward G. DeNorton, Complainant,

vs. Joseph G. Cosslett and Emery Valentine, Defend-

ants," as the same appears on file in mv office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 26th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—I next offer in evidence the second

answer of Emery Valentine, a certified copv of it.

(Received in evidence as Plaintiff's Exhibit "C,"

Case No. 453-A, and reads as follows:)
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Plaintiff's Exhibit "C."

In the United Stdtcs District Court in and for flic

District of Alaslca.

EDWAKI) G. DoNORTON,
Complainant,

vs.

JOSEPH G. C08SLETT and KMERY VALEN-
TINE,

Defendants.

Separate Answer of Emery Valentine.

Comes now Emery Valentine, one of the defend-

ants in the above-entitled action, and for separate

answer herein, savs:
I.

Referring to paragraph one of comphiinant's bill

of complaint, hasn't any knowledge or information

snfficient to form a belief as to whether on the 28tli

day of October, 1897, or at any other time, the com-

plainant and defendant Cosslett entered into a co-

partnership for an nnlimited time, or for anv tini(> at

all, the object and pnr))ose of which was to own and

control lot two in block two in the town of Skag-

way, Alaska, according to the snrvey of said city

made by E. H. Reed, or the bnilding sitnated thereon,

or the saloon fixtnres, or other furnitni e contained

therein, or for any other ol)ject or ])ur|)ose whatso-

ever; or that defendants, or either of them, as coi)art-

ners or otherwise, were to conduct l)usiness in one

of the buildings situate upon said h)t, or any other

place, or to rent the other two ))uil(lings or any buihl-
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ings, or to lease all the buildings or any buildings

situate upon said lot, or any other place; or that in

pursuance of said partnership contract, or any con-

tract at all on the said day, or any other day, the

complainant and defendant Cosslett 7:)urchased the

said lot or any property at all, with the appurte-

nances, or furniture, or in any other manner, for the

sum of Eight Hundred Dollars, or any other amount

of which the complainant paid upon such purchase

price, or ever since said date, or any date, the com-

plainant or defendant Cosslett have been the own-

ers thereof, or been in possession, either in nerson or

by tenant; or that by terms of such copartnership

agreement or any agreement, the complainant and

defendant Cosslett would divide the profits and

losses, or either of them, share and share alike, or

in any manner whatsoever; or that on or about the

6th day of October, 1897, or at any other time, the

complainant and defendant Cosslett went into the

saloon business on the said premises, or any prem-

ises, or conducted said business in one of the build-

ings situated thereon or in any building or buildings

for the period of about five months, or for any time

whatsoever, or that they rented the said saloon or

any of said property, or that plaintiff and defendant

never transacted any business together; or that after

taking possession of said property, or at any other

time, the complainant and defendant Cosslett fur-

nished and fitted up twenty-two rooms, or an,y num-

ber of rooms, for lodging, or any other purpose, or
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that the same were located in the second stor.N- of tlie

largest building, or any other story of am- building,

on the said lot, or any lot. or ovrv the one wherein

the saloon was kept, or any one; or that furnishing

said rooms costs the sum of three hundi'ed and sev-

enty dollars, or any amount oi' amounts whatsoevei-;

or that during all the times since the (ith 'la\' of ()«•-

tober. 1897, or at any time, or since any date, the

complainant or defendant Cosslett hiwo rented the

two buildings not used by them, or any buildings,

during the time they were conducting their saloon

business, or any time, or since conducting the saloon

Inisiness, or at any time, they have i'eut('(! the three

buildings upon said lot, the gross i-cutrd of which

has averaged about three hundred dollars ]){'V month,

or any amount i)er month, or otherwise, or tliat the

same is now renting For the siun ol" two hundred and

lifty-li\-e dolhu's jier month, <;) au\ amount or

amounts wdiatsoever; and thei'efore denies the same

and each and e\'ery part of said paragraph.

IT.

Referring to paragra]>h two oC said com|>laint, de-

fendant Valentine has not knowledge or inrormatioii

sufficient to form a Ixdief as to the matter aUeucd iu

said paragraph, that dui-ing tlie absence of said com-

plainant that the defendant Cossh'tt collected on ac-

count of rents for the use of the l)uildings on the said

lot, the sum of two thousand eight hundred and fifty

dollars, or any othei- amount (»r amounts whatsoever,

from the buildings hwated upon ^aid p]-op<'i'ty, <>i-
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any of them; or that he. the said Cosslett, has con-

verted the said amount or any amount to his own

use, or that complainant, on his return to Skagway,

or at any other time, appealed to defendant Cosslett

to contribute to the complainant his share, or any

share of the rents received during the complainant's

absence, or at any other time; or that he made any

promises or protestations of honest intention, or any

intentions towards complainant, or of his willingness

or ability to pay complainant his share or any share

of said rents collected during his said absence from

Skagway, or for any time: or that defendant has

never paid complainant anything on accoimt there-

of, or that he, said Cosslett, has converted to his

own use the amounts received from rent: or that

since the 13th day of December, 1898, or at any other

time, defendant Cosslett has paid to the com]jlainant,

on account of such rents, or any rents, the sum of

one hundred and twenty-seven, or any amount or

amoimts whatsoever: or that defendant Cosslett has

received on account of such rents since February

23d, 1898, or since any other time, the gross sum of

three thousand six hundred and fifteen dollars, or

any other amount or amounts whatsoever; or that

the money so received, or any portion thereof, was

not expended for improvements or repairs, or that

said sum or sums of money, or any portion thereof,

were profits or net profits of the property of the said

copartnership; or that the rights, or any rights that

the complainant claimed in and to the said property

have been ignored; or that during the absence of the
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coniplaiiiant in Dawson, or at any other time, tlic de-

fendant Cosslett disposed of an.\' of the lurniture in

the said twenty-two h)do;in^-i'()onis, or anv of the

lodging-rooms, or eonxerted the profits of the said

sale entirely, or in any manner, to his, the said Coss-

lett 's own nse, or that the eomplainant has made in-

quiries of said the Cosslett concerning the same, or

has endeavored to get some satisfactory settlement,

or any settlement from the said Cosslett, on aceoinit

thereof, or that he, the said Cosslett, refused to make

settlement, or to pay over any of the said amount

to the said complainant; or that since tlie com])laiu-

ant returned from Dawson, or at any other time, said

defendant has sold the saloon fixtures from the said

saloon building on said lot for the sum of three

hundred dollars, or any other amount, and has col-

lected the same, or any part thereof; or that com-

plainant has requested defendant Cosslett to turu

over one-half thereof to complainant, or \\\w ]tai't

thereof, or that said Cosslett has faithfully, or otlier-

wise, promised so to do. Therefore denies the same,

and each and every part of said ])aragraph.

III.

Referring to paragraph three of the com]ilaint, the

defendant has not knowledge or infoi'matiou suffi-

cient to foiTH a belief as to the uiatt(M' tliat on or

about the 5th and 25th days of Januarv. 1S<)S. deeds

-svere made out by said Cosslett and wife, conveying

a one-half interest, or any interest, in said premises

to the com])lainant hei-ein. or that said deeds were
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offered at all to said DeNorton; and therefore denies

the same and each and every part thereof. And es-

pecially denies that the said deeds, or any deeds, at

said time or at any time, from said Cosslett and wife

or either of them puiporting to convey a one-half

interest or any interest in and to Lot two, Block two,

in the town of Skagwa^y, were ever received by this

defendant at Juneau, or any other place, with the

request that this defendant have the deeds recorded,

or with any request Avhatsoever, except that shortlv

after the said Cosslett pur(diased said property from

Hiltz and Graves, about Jan. 20, 1898, said Cosslett

and wife made out and delivered to defendant deed

of said property, in order to protect the said DeNor-

ton, in case said DeNorton raised sufficient money

to purchase a one-half interest in and to the said

13roperty, agreed that the said Emery Valentine

could and would convey to the said DeNorton his

one-half interest, but the said DeNorton failed to

carry out the said understanding and agreement and

so purchase, and said deed was never recorded or

went into force and effect, or was of any validity

whatsoever, and the said deed was returned to the

said Cosslett or destroyed; and that this defendant

never received any other deed or deeds from the said

Cosslett, or any one, except the one hereinafter set

out and referred to, and has not at this time, or

never has had any other deed in his possession, ex-

cept the one referred to above and mentioned herein-

after.
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IV.

The defendant \'alentine denies that sometime

prior to Marcli Sth, 1899, or at any other time, the

defendants Cosslett and Valentine, entered into a

corrnpt, or any agreement or understanding,

whereby it was agreed between them that the said

Valentine should give to the defendant Oosslett a

])ower of attorney to rent or sell, or f-oller-t the rents

and attend to and manage the said property, or if at

any time said Cosslett desired to deed the said prop-

erty to said A^alentine for the purpose of hindering

and delaying Cosslett 's creditors, or any of them,

or for the pui-pose shielding the said Cosslett to good

advantage fi'oin the eoniplainnnt in tlie matter of

rents, or for any f)ther purpose indicated, this de-

fendant would execute such conveyances, or would

])retend to be the ownei* thereof, for the furtherance

of the desire and interest of the defendant Cosslett.

Denies that any agreement was made ])y power of

attorney or otherwise ; denies that thereafter the said

]>ower of attorney, or any ]iower of attorney was

duly made and delivered by the defendant Valentine

to the said Cosslett; or on or aliout the Sth day of

March, 1899, or at any other time, the said Cosslett,

in pursuance of said agreement between himself and

this defendant, oi' in the absence of the defendant

Valentine executed and delivered his, the said Cos-

lett's deed, signed by liinisell' and wife, oi- citlier of

them, conveying all of his i-ight. title or interest, in

said ])roperty, oi- any part thereof, to the said Val-
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entine, and recorded said deed, and forwarded the

same to the said Valentine at Juneau, or any other

place, or that the said Valentine did not have any

knowledge or notice that said deed w^as executed or

recorded at all, until the receipt thereof by him at

Juneau ; denies that said deed from Cosslett to Valen-

tine was wholly, or in part, or in any manner with-

out consideration, or was executed by the defendant

Cosslett and wife, or either of them, or received by

the defendant Valentine, with the full knowledge of

the corrupt purpose of the said defendant Cosslett,

or with the desire or intent of this defendant to assist

the said defendant Cosslett in ]jlacing the said prop-

erty beyond reach of his creditors, or beyond the

reach of any one, or to put him into a position to de-

fraud this complainant out of his said share of the

propert3% ^i' ^^Y share of the said property.

Wherefore defendant prays judgment.

And as new matter by way of affirmative defense

to the matters and allegations set out in the (com-

plainant's bill of complaint, this defendant alleges

that on or about the 6th day of October, 1897, the de-

fendant Cosslett purchased of Hiltz and Graves,

through one E. O. Sylvester, their agent. Lot Two, in

Block Two in the town of Skagway, being the prop-

erty in controversy, for the sum of sixteen hundred

dollars, which said pajn^nents were to be made, and

were made in installments in the following manner

:

October 6th, 1897 $500.00

November 6th, 1897 $500.00

February 12th, 1898 $600.00
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and at the time tlic said defendant Cosslett purchased

said property a (]ol'(\ was made out l)y the said Ililt/:

and Graves, conveying the said property to the said

defendant Cosslett, whieli said deed was deposited

and left witli the said Valentine in escrow, to ])e

delivered to said defendant Cosslett upon final i^ay-

nient of the last installment of the said sixteen hun-

dred dollars liereinbefore referred to, and that ac-

cordingly said Valentine, some time in June, 1898,

after the payments had been made as aforesaid, de-

livered to the defendant Cosslett the said deed con-

veying all the right, title and interest of the said

Hiltz and Graves to the defendant Cosslett.

II.

That on or about the 2Utli oi- 25th day of January,

1898, the defendant Cosslett and the com]jlainant

DeNorton entered into an agreement, whereby the

said DeNorton agreed to puichase . and the said

(^osslett agreed to sell to the said DeNorton, a one-

half interest in and to said Lot No. 2 in Block No.

2, the ])ro])ei'ty in c(mtroversy, foi- the sum of two

thousand scNcn hnndi-ed fiftx' dollars to be ])ai(l

within sixty days: and said csci'ow agreement, or

agreement to ])urchase was received b\- this defend-

ant and was left and dei)osited with the V. S. Com-

missioner and recoi'der at dnneau. District of Alaska,

shortly thereafter, for record, and shortly after the

deposit of the same with the recorder to be recorded,

the courthouse and office occnpied l)y the said re-

corder at Juneau was destroved bv tire, and the said
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paper consiuned by the Barnes, before the same was

recorded upon the proper record books by the said

recorder, and said Cosslett deeded said property to

defendant in order to carry out said agreement, and

tlie defendant alleges that he never received any

deed from the said Cosslett, conveying or purporting

to convey a one-half interest in and to Lot No. 2 in

Block No. 2 to the said complainant from the said

Cosslett and wife; and defendant alleges the fact to

be that the said two thousand seven hundred fifty

dollars' nor any part thereof, was ever paid to this de-

fendant for the said one-half interest, or any inter-

est, in any to said property in controversy, and said

contract was forfeited abandoned by the complain-

ant, and the complainant never acquired any right,

title, interest or estate in and to any of said property,

under and by virtue of the terms of said agreement,

and that the said complainant has not any right,

title, interest or estate, in and to said ])ropei*ty, or

any part thereof.

Wherefore defendant prays judgment.

And for another and further defense, by way of

croSvS-complaint against the said defendant DeNor-

ton, this defendant alleges

I.

That on or about the 9th day of March, 1899, foi-

a good and valuable consideration, to wit, the sum

of four thousand dollars paid to the defendant Coss-

lett by this defendant, the said defendant Cosslett

and wife, did, by good and sufficient deed executed
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Mild delivered, convey all of their and each of their

right, title, interest and estate, in .nid to Lot No. 2

in Block No. 2 in the town of Skagway, to this de-

fendant, and that ever since said day, this defendant

has been in tlie open, notorious and undisi)nted

possession of said property, and each and every part

thereof, and has been since said day, the owner of all

of said property; and that said defendant Cosslett

has not at this time, nor did have at the time of the

eommencement of this action, any right, title, inter-

est, or estate in and to said property, or any part

thereof.

II.

That at the time of the purchase of the said prop-

erty from the said defendant Cosslett, this defend-

ant has had no knowledge or notice of any claim of

interest, or of any right, title, interest or estate that

the said complainant claimed in or to any of said

])roperty, but knew from the facets, circumstances,

and matters herein set forth, that the said DeNorton

<lid not have any interest, or has not now, and did

not have at the time of the connncnccnicnt of this ac-

tion, any right, title or interest, in or to said pio])-

ei-ty. or any part thereof.

Wherefore, defendant i»rays Judgment:

First: That it iic declared, decided and dcciccd by

this Court, that the said DeNorton. oi- any mic Iiold-

ing under him, has not any right, title ov interest, in

or to said lot No. 2 in lilnck No. 2 in the Iowti «tf

Skagway, Alaska.
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Second: That this defendant be declared by this

Court to be the owner of and entitled to the posses-

sion of all of said lot two, in block tAvo, in the town

of Skagway, Alaska, and that this defendant have

judgment for his costs and disbursements herein ex-

pended.
JNO. F. MALONY, and

JNO. R. WINN,
Attorney for Defendant Emery Valentine.

United States of America,

District of Alaska,—ss.

I, Emery A^alentine, being tirst duly sworn, say

that I am one of the defendants in the above-entitled

action; that I have read the foregoing separate an-

swer know the contents thereof; and the same is true

as I verily believe.

EMERY VALENTINE.

Subscribed and sworn to Ijefore me this 3d day of

May, 1899.

JNO. R. WINN,
Notary Public for Alaska.

A copy of the foregoing answer in the within en-

titled cause is accepted, and the service of the same

hereby acknowledged this 15th day of ^lay, 1899.

LOVELL JENNINGS, and

LOUIS K. PRATT,
Attorneys for Complainant.

[Endorsed as follows] : No. 858. In the District

Court of the United States for the District of

Alaska. Edward G. DeNorton, Plaintiff, vs. Jos-
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eph G. Cosslett, and Emery Valentine, Defendants.

Separate Answer of Emery Valentine. Original.

Filed May 24, 1899. Albert D. Elliott, Clerk. J. F.

Malony and Jno. R. Winn, Attorneys for Valentine.

Office : Juneau, Alaska.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

ten (10) typewritten papes constitute a full, true and

correct copy of the sejiarate answer of Emery Valen-

tine in cause No. 858, entitled, "Edward G. DeNor-

ton, Complainants, vs. Joseph G. Cosslett and Emery

Valentine, Defendants; as the same api)ears on tile

in my office.

In witness whereof, T liave hereunto set my liand

and affixed the seal of this Couii this ITtli day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. LYONS.—It is admitted by counsel for de-

fendant that all the ])ersons to suit in tlie action of

DeNorton and others against Cosslett and others

were E. R. Peoples as administrator of the estate of

E. G. DeNorton, deceased, plaintiff, and Pliil Hlu-

mauer, intervenor, and Jose]jh G. Cosslett and

Emerv Valentine, defendants.
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Mr. COBB.—I would like a specific admission

further that Mildred Cosslett was not a party to that

cause.

Mr. LYONS.—We admit that.

Mr. COBB.—I next offer in evidence the decree

of the 25th day of April, 1901, in the case of E. R.

Peoples, Administrator, etc., against P. Blumaner,

intervenor, and Joseph G. Cosslett and Emery Val-

entine, defendants, a certified copy of it.

Mr. LYONS.—We have no objections to that.

(Received in evidence as Plaintiff's Exhibit ''D,"

Case No. 453-A., and reads as follows:)

Plaintiff's Exhibit "D."

In the United States District Court for the District

of Alaska, Division Number One.

E. R. PEOPLES, Administrator et al.,

Plaintiffs,

PHIL BLUMAUER,
Intervenor,

vs.

.L G. COSSLETT and EMERY VALENTINE,
Defendants.

Decree.

The Court having on the 5th day of April, 1901,

filed its findings of fact and conclusions of law

herein, and the same having been duly entered, to-

gether with an additional finding of fact and an

amended conclusion of law, herein made and entered

on this date, and complainant herein, now moving
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for a decree in aecordaiK^e with said findings and

eonclusions,

It is ordered, adjudged and decreed, that the pro-

perty in controvers.y in this cause, to wit, Lot No. two

(2) and Block No. two (2), in the city of Skagway,

Alaska, according to the plat thereof made by F. li.

Raid, C. E., together with all the tenements, heredita-

ments and appurtenances thereunto appertaining, is

and was at the time of the commencement of this suit

the joint property of the complainant, the inter-

venor and Mildred G. Cosslett, in the proportions of

one-fourth (14) to the complainant, one-fourth

(1/4) to the intervenor, and one-half (V2) to Mildred

G. Cosslett, and that the title to said proJ3erty be

and the same is hereby confiniied, in E. R. Peoples

as administrator of the estate of E. G. DeNortou'

Phil Blumauer, and Mildred G. Cosslett in the said

proportions.

That the pretended deed from Mildred G. Cosslett

and Joseph G. Cosslett, dated January 20th, 1898, to

defendant, Emery Valentine of said Lot No. 2, Block

No. 2, was and is null and void and conveyed no right,

title or interest to the said Valentine, and the same is

hereby annulled, set aside and for naught held.

(2) That complainant, E. R. Peoples, as admin-

istrator have and recover of and from defendants

Emery Valentine and J. G. Cosslett the sum of two

hundred eighty-five and 48/100 dollars, together witli

his costs and disbursements to be taxed; for which

let execution issue.
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(3) That the inter^-enor, Phil Blumauer, do have

and recover of and from said defendants J. G. Coss-

lett and Emery Valentine the sum of two hundred,

eighty-five and 48/100 dollars, together with his costs

and disbursements herein, to be taxed, for which let

execution issue.

(4) That the said Emery Valentine forthwith

pay into the registry of this court, for the use and

benefit of the said Mildred G. Cosslett the sum of

five hundred, seventy and 94/100 dollars.

(5) That the receiver heretofore appointed

herein, do forthwith deposit in the registry of this

court the amount of money now in his hands as re-

ceiver, and that he do forthwith settle his accounts

as receiver, and that amounts so deposited with the

clerk, together with such other sums as may be found

to be due from such receiver on his settlement and

deposit with the clerk, be, and the same is hereby

apportioned as follows

:

E. R. Peoples, administrator of the estate of E.

G. DeNorton, one-fourth (i/^)
; Phil Blumauer, in-

tervenor, one-fourth (1/4) ; Mildred G. Cosslett, one-

half (l/o).

Done in open court this 25th day of April, 1901.

M. C. BROWN,
Judge.

[Endorsed as follows] : No. 858. Copy. In the

U. S. District Court of Alaska, at Skagway. E. R.

Peoples, Admr. et al., Plaintiff, vs. J. G. Cosslett et

al., Defendant. Decree. Filed April 25th, 1901.
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W. J. Hills, Clerk U. S. Court. By ,

R. W. Jennings, Skagway, Alaska, Attorneys for

Complainant.

Mr. COBB.—I next offer in evidence certified copy

of the motion of Emery Valentine to correct that de-

cree.

Mr. LYONS.—We have no exception.

(Received in evidence as Plaintiff's Exhibit "E,"

Case No. 453-A, and reads as follows:)

Plaintiff's Exhibit ''E."

In the United States District Court for Alaska, Di-

vision .Vo. 1 (it Juneau.

EDWARD G. DeNORTON et al..

Complainants,

vs.

JOSEPH G. COSSLETT et al.,

Defendants.

Motion to Correct Judgment.

Now comes the defendant, Emery Valentine, and

moves the Court to correct the decision, judgment and

decree heretofore rendered herein on the 24th day

of April, 1901, in the following particulars, to wit:

First, wherever the name of Mildred G. Cosslett

appears in that part of said decree settling and de-

creeing the title and ownership of the ])ro])erty in

controversy in the first paragrapli thereof, that the

said name of Mildred G. Cosslett be stricken out and

the name of Emery Valentine be inserted. Tliat tliat

part of said paragra])h one of said decree liolding

and decreeing that the deed from Mildred G. Cosslett
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said Joseph G. Cosslett to Emery Valentine, of Janu-

ary 20th, 1898, was void, be corrected so. as to limit

said holding to plaintiff and intervenor only.

Second, that paragraph 4 of said decree be stricken

out.

Third, that paragraph 5 of said complaint be cor-

rected by inserting therein the name of Emery Val-

entine in the place and stead of the naniie of Mildred

i}. Cosslett.

And for that cause said defendant shows:

First, that under the pleadings and findings of the

Court, the plaintiff and interv^enor, as against this

defendant are only entitled to the relief given them

in said decree, and that as between the defendant,.

Emery Valentine and Joseph G. Cosslett, tlie plead-

ings show that said Valentine is entitled to all said

propert.y in controversy.

Second, that Mildred G. Cosslett is not a party to

the suit, and that as between her and Emery Val-

entine there has never been any issue made by the

pleadings or trial had as between her and the said

defendant, Valentine, or any other parties to this

suit, and said decree in attempting to adjudicate anj^

rights as between the parties of said suit, and Mil-

dred G. Cosslett, is null and void.

MALONY & COBB,

Attorneys for Emery Valentine.

[Endorsed as follows] : Original. No. 858. In the

United States District Court for Alaska, Division

No. One, at Juneau. Edward G. DeNorton et aJ.,
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Plaintiff, vs. Joseph G. Cosslett et al., Defendant.

Motion to Correct Judgment. P'iled May 18, 1901,

AV. J. Hills, Clerk. }^y , Deputy. Ma-

lon>' & Cobb, Attorneys for Enier\' Valentine.

Office : Juneau, Alaska.

United States of America,

Distri<-t of Alaska,. '.

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

two (2) typewritten pages constitute a full, true

and correct co])y of Motion to Correct Judgment in

cause No. 858, entitled: ''Edward G. DeNorton ct nl..

Complainants, vs. Joseph G. Cosslett, et al.. Defend-

ants," as the same ap])ea]'s on file in my office.

In witness whereof, T liave hereunto set my hand

and affixed the seal of this court tliis 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.— 1 next offer in evidence the certified

copy of the order made to that motion, dated May

24th, 1901.

Mr. LYONS.—We have no objection.

(Received in evidence as Plaiutiff''s Exhibit "K,"

Case No. 453-7V, and reads as follows:)
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Plaintiff's Exhibit *T."

1)1 the United States District Court for Alaska,

Division Nnmher One, at Juneau,

No. 858.

EDAVARD G. DeNORTON,
Plaintiff,

vs.

JOSEPH G. COSSLETT and EMERY VALEN-
TINE,

Defendants.

Order.

This cause coming on to be heard upon the motion

of Emery Valentine, one of the defendants, to correct

the decree heretofore rendered herein, by an inspec-

tion of the pleading's and findings and to make the

said decree conform thereto,

—

It is ordered that said motion be, and the same is

hereby continued for further hearing by the Court;

that pending the hearing and decision of said motion,

the money in the registry of the court decreed to Mil-

dred C. Cosslett, by said decree, he held to abide the

further action of the Court, and that all proceedings

to enforce said decree be stayed.

Dated, Mav 24th, 1901.

M. C. BROWN,
Judge.

[Endorsed as follows] : Original. No. 858. In

the United States District Court, for Alaska, Division

No. One, at Juneau. Ed. G. DeNorton, Plaintiff, vs.
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Jos. G. Cosslett and Emery Valentine, Defendant.

Order. Filed M'ay 24, 1901. W. J. Hills, Clerk. By
•

, Deputy. Maloney & Col)b, Attorneys foi-

E. Valentine, Office : Juneau, Alaska.

Mr. COBB.—I next offer in evidence a certified

copy of the decree of the 13th of November, 1901.

Mr. HILLS.—If the Court please, we have no o))-

jection to the decree going in, except the same ob-

jection as we raised before that in that decree there

are the words ''within one year," which the .journal

entry does not show,

COURT.—Does that appear in the original decree?

Mr. HIIjLS.—In the decree as filed, there is in lead

pencil written the words, "within one year."

COURT.—Well, if that is a certified copy of the

decree that is on tile, I will have to admit it.

Mr. HILLS.—Even though the journal is signed!

COURT.—Yes, because the journal is copied from

the decree. I overiiile the objection and admit it.

(Received in evidence as Plaintiff's Exhibit "d,"

Case No. -153-A, and reads as follows:)



6-1: W. J. Hills vs.

Plaintiff's Exhibit *'G."

In the United States District Court, for the District

of Alaska, Division Number One.

Estate of E. G. DeNORTON,
Plaintife,

vs.

PHIL. BLUMAUER, Intervenor, JOSEPH G.

COSSLETT et al.

Defendants.

Decree.

And now on this 13th day of November, A. D. 1901,

this cause coming on to be heard upon the motion of

the defendant, Emery Valentine, to correct the judg-

ment and decree heretofore herein rendered on the

25th day of April, 1901, and the Court having heard

said motion and taken the same under advisement at

a former term of this Court, and being now fully ad-

vised in the premises, and being of the opinion that

said judgment and decree should be corrected to cor-

respond to and be limited b}^ the pleadings and the

issues made thereby

:

It is now therefore ordered, adjudged and decreed

that said judgment and decree of April 25, 1901, be

and the same is hereby modified in the following par-

ticulars, that is to say: Whereas, the said ^lildred

G. Cosslett is not a i)arty to this action as appears on

the face of the complaint and that defendant Emery

Valentine was in possession of the property in dispute

at the time suit was brought, therefore the said de-
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cree as to Mildred G. Cosslett is set aside and vacated,

and that said decree be made to read that one-half of

said property be adjudged to said Valentine, and to

read as follows, to wit

:

E. R. Peoples, Administrator of the Estate of Ed-

ward DeNorton, ])laintiff , Phil Blumauer, intervenor,

>'s. J. G. Cosslett and Emery Valentine, defendants.

The Court having- on the 5th day of April, 1901,

filed its findinicrs of fact and conclusions of law herein,

and the same ha\'ing been duly entered together ^vith

an additional finding of fact and an amended con-

clusion of law herein made and entered on this date,

and complainants herein now moving for a decree in

accordance with said findings and conclusion.

It is ordered, adjudged and decreed

:

I.

That the property in controversy in this cause, to

wit, Lot No. 2 and Block No. 2 in the city of Skagway,

Alaska, according to tlie plat thereof made by F. H.

Keed, C. E., together with all the tenements, hei*edita-

iiients and appurtenances thereunto appertaining, is

and was at the time of the commencement of this suit,

tlie joint pi-operty of tlie complainant, tlic intervenor

and Emery Valentine, in the proportion of one-fourth

to the complainant, one-fourth to tlie intervenor, and

one-half to the said Emery Valentine, and that the

title to the said property be, and the same is hereby

confirmed in E. 1?. Peoples, as Administrator of E.

G. DeNorton, Phil Bhunauer and Emery Valentine

in said proportion ; that the pretended deed from Mil-
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dred G. Cosslett and Joseph G. Cosslett, dated Jan-

uary 20tli, 1898, to defendant Emery Valentine of

said Lot No. 2, Block No. 2, was and is null and void

and contained no right, title or interest to the said

Valentine, and the same is hereby annulled, set aside

and for naught held.

II.

That complainant E. R. Peoples, as administrator,

have and recover of and from the defendants J. G.

Cosslett and Emery Valentine the sum of two hun-

dred, eighty-five 48/100 dollars, together with liis

costs and disbursements to be taxed; for whicli let

execution issue.

III.

That the inten-enor, Phil Blmnauer, do have and

recover of and from the said defendants Emery Val-

entine and J. G. Cosslett the sum of two hundred,

eighty-five and 48/100, together with his costs and

disbursements to be taxed, for which let execution

issue.

IV.

That the receiver heretofore appointed herein do

forthwith deposit in the registry of this court the

amount of money in his hands as receiver, and that

he do forthwith settle his accounts, as receiver, and

that the amount so deposited with the clerk, together

with such other siun as may be found to be due from

such receiver on his settlement, and deposited with

the clerk be and the same is hereby apportioned as

follows : E. P. Peoples, as administrator of the estate
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of E. G. DeNortoii, one-fourth; Phil Blumauer, inter-

venor, one-fourth; Emery Valentine, one-lialf.

Dated November 13th, 1901.

SUPPLEMENTAL DECREE.
It is further ordered, adjudged and decreed that the

money heretofore paid to the clerk of the Court be

disbursed as follows, to wit:

One-quarter thereof to E. R. Peoples, as adminis-

trator of the estate of E. G. DeNorton, deceased ; one-

(|uarter to the intervenor, Phil Blumauer, and one-

half to the defendant Emery Valentine, except in so

far as the same has been disbursed on the order of

the Court.

II.

It is further ordered, adjudged and decreed that

the receiver herein forthwith make up and file a sup-

plemental report herein showing his doings as re-

ceiver down to and including the 15th day of Novem-

))er, A. D. 1901 ; and upon which he is discharged

from fui*ther duties and liabilities as receiver herein,

u]>on making the following disbursements of money

in his hands: one-quarter to the said E. R. Peoples,

as administrator as aforesaid; one-quarter to I^hil

Blumauer, the inten^enor herein, and one-half to the

said Emery Valentine; and it appearing to the Court

from the evidence now befoi-e it that as between the

defendant Emery Valentine and one Mildred G.

Oosslett, the property and money lici'cin decreed to

Emery Valentine is the property and money of the

said Mildred G. Cosslett, it is further ordered, ad-
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judged and decreed that the said receiver pay over

the said moneys to said Valentine only upon the said

Valentine filing his bond in the sum of two thousand,

five hundred dollars ($2,500), with sureties to be ap-

proA^ed by this Court, conditioned that the said Valen-

tine pay off and satisfy Siny judgment and decree that

may be rendered against him in any suit or action

instituted by the said Mildred G. Cosslett within one

year for or on account of said property, and the rents,

issues and profits thereof.

III.

And it further appearing to the Court that W. J.

Hills, as the attorney of Joseph G. Cosslett and Mil-

dred G. Cosslett, has drawn from said fund the sum

of five hundred dollars ($500) as his attorney's fee

and under the reformed decree said Cosslett is the

owner of half thereof, it is ordered that the said

monej^ so drawn by said Hills shall remain in his

hands upon filing a good and sufficient bond in the

smn of one thousand dollars ($1,000) conditioned that

he will pay the same to the said Emery Valentino

in case said Mildred G. Cosslett shall not prevail in

any suit brought by her against the said Valentine

for said property within one year from date hereof.

rv.

It is further ordered that the defendants, Emery

Valentine and J. G. Cosslett, pay the costs of the

plaintiff and intervenor herein taxed at dollars

and dollars respectively.
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Leave is hereby given to the parties to apply for

siK-h further orders and process as may be recpiircd

to carry this decree into full effect.

Dated, this 13th day of November, 1901.

M. C. BROWN,
Judge.

[Endorsed as follows]: No. 858. Estate of E.O.

DeNorton, Plff. Phil Blumauer, Intervenor, vs.

Joseph G. Cosslett et al., Defendants. Decree. Filed

Nov. 13, 1901. W. J. Hills, Clerk. By
,

Deputy.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1,

hereby certify that the foregoing and hereto annexed

nine (9) typewritten pages constitute a full, true and

correct copy of the decree, and order, and decree in

cause No. 858, entitled Estate of E. G. DeNorton,

Plaintiff, vs. Phil Blumauer, Inters^enor, Joseph G.

Cosslett et al., Defendants, as the same appear of

record and on file in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of the Court this 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—I next offer in evidence a certified

copy of the docket entries on the Clerk's Docket and
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Fee Book in the case of E. G. DeNorton against

Joseph G. Cosslett and Emery Valentine.

Mr. LYONS.—We have no objection to them.

(Received in evidence as Plaintiff's Exhibit "H,"

Case No. 453-A, and read as follows :)

Plaintiff's Exhibit ''H."

DOCKET AND FEE BOOK CIVIL CAUSES.

31
Against whom

No. Title of Cause. Taxed.

Pllf. Def.
Continued from page 47.

Edward G. DeNorton Louis K. Pratt,

Lovell & Jennings,
858 vs. Jno. E. Winn,

Price & Stevens,

Joseph G. Cosslett and J. G. Heid, Lyons & Lj'ons, for lu-

tervenors.

Emery Valentine. J. F. Malony and W. J. Hills.

1901.

.40 .40

Brought Forward 4 . 30

April 30. Motion filed, 10 10

April 30. Order entered, 30 ; filed, 10 . .40

April 30. Attorney's Lien filed, 10. . .10

May 18. Motion filed, 10 10

May 21. Indexes, dockets, etc 3 . 00

May 21. 1% on $550 paid W. J.

Hills, acct. Mildred

Cosslett 5 . 50

May 21. l^r on $549.36 pd. E. W.
Jennings for E. G. D. . . 5.50

May 21. Notice filed, 10; order en-

tered, 15^ 25
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May 22. Demand of Interveners.. .10

May 22. Order entered, 15; filed,

10 25

May 24. Order entd., 80; filed 10. . .40

May 27. Clerk's 1% on $549.86 pd

Blumauer 5 . 49

June 4. Clerk's 1% on $500 pd

Winn & Shackleford. . . 5.00 30.49

Nov. 6. Motion filed, 10 10

Nov. 13. Decree entd, 1.95 ; filed, 10 . 2 . 05

Nov. 16. Receivers report filed 10

Nov. 18. Bond filed, 10 10

Nov. 23. Order entd, 15; filed, 10. . .25 2.60

33.49

Trans, to p. 103

31

UNITED STATES DISTRICT COURT, DIS-

TRICT OF ALASKA.
Remarks Cr.

For'd...: 1-i'^

1901. Cash R. W. Jennings, atty for plff. 7 20

May 21. Reed, of W. J. Hills, Clerk of Court

acct; Mildred Cosslett $550.00 less

1% Clerk's fees, W. J. Hills. . . . 5.50

May 21. Reed, of W. J. Hills, Clerk of (^)url

$549.16 less I'r Clerk's fees A:

com '^'^ '

R. W. Jennings,

One of Plaintiff's Counsel.
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Msiy 27. Reed, of W. J. Hills, Clerk of Court,

$549.86 less $5.49 clerk's commis-

sion, being amt. due Phil Blum-

auer, as Intervenor 5 . 49

T. R. Lyons,

Attorney for Phil Blumauer.

June 4. Reed, of W. J. Hills, Clerk, $500 less

1% elk's fee as ordered by Court

this date 5 . 00

Winn & Shackleford.

Reported on emolument return as

fees earned.

Reported.

By cash for funds in Registry of

Court 3.35

1901

Jun 30.

Dec. 31,

1902

May 1

33.49

United States of America,

District of Alaska,

First Division,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, First Division, do hereby certify

that the foregoing and hereto sheets of typewritten

matter, numbered one and two, respectively con-

tains a full, true and correct transcript of that part

of the docket entries in cause No. 858, entitled Ed-

ward G. DeNorton vs. Joseph G. Cosslett and Emery
Valentine as the same are found on pages numbered
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respectively thirty-one and thirty-one of Civil D/cket

and Fee Book No. 3, now in my office and custody.

Witness my hand and official seal this 4th day of

March, 1906.

[Seal] C. C. PAGE,
Clerk District Court for Division No. 1, Alaska.

By D. C. Abrams,

Dep.
Plaintiff rests.

Defendant's Motion for Nonsuit, etc.

The defendant now moves the Court for nonsuit

for the reason that there has been no sufficient evi-

dence adduced on the part of the plaintiff to warrant

the Coui*t in submitting the case to the jury, for the

reason that neither the pleadings nor the proof on

l^ehalf of the plaintiff shows that there was ever any

order of the court obtained b}' the plaintiff directing

or authorizing the clerk to pay the five hundred dol-

lars to the plaintiif as provided by law. 2d, that the

evidence showed that tlie money was paid into the

registry of the court and received by the clerk by

order of the Court, but that no order was ever made

by the Court or Judge directing the clerk to pay the

five hundred dollars, the sum sued for to tlio ])lain-

tiff.

(After argument.)

Mr. COBB.—It is so very technical a question that

I think we might be allowed to put in the i)n\vv l)e-

fore having rested.

COURT.— I will allow you to withdraw your an-

nouncement of having rested and 1 will hold the de-
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teraiination of this motion pending the time, when

plaintiff shall ultimately rest.

Mr. COBB.—I will next offer in evidence certified

copy of the complaint in the case of Mildred Coss-

lett against Emery Valentine.

Mr. LYONS.—We object to this offer on the

ground that it is irrelevant, immaterial and incompe-

tent and does not tend to prove any of the issues in

this case.

COURT.—I will admit it.

(Received in evidence as Plaintiff's Exhibit "I,"

case No. 453-A, and reads as follows:)

Plaintiff's Exhibit ''I.'^

In the United States District Court, for the District

of Alaska, Division Nuwher One.

MILDRED G. COSSLETT

vs.

EMERY VALENTINE.

Complaint.

Comes now the above-named plaintiff and for cause

of action against the defendant complains and al-

leges :

First.—That she is now and has been since the sixth

day of January, 1898, the owner in fee simple of an

undivided one-half interest in and to Lot two (2) in

Block two (2) in the town of Skagway, District of

Alaska; and that as such owner she was and is en-

titled to the rents, issues and profits arising from

said property.
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Second.—That the defendant Valentine has col-

lected from the tenants and occupants of said prop-

erty since said 6th day of January, 1898, up to the

present time, rents amounting in the aggregate to

three thousand and sixty-one dollars ($3,061) ; that

said moneys so collected by the said defendant,

Emery Valentine, was had and received l)y him to

the use of plaintiff, and that he has failed, neglected

and refused to pay over or account to the plaintiff

for the same. That by reason of the premises, de-

fendant now is indebted to the plaintiff in the full

smii of $3,061.

Wherefore plaintiff prays judgment against the

defendant for the sum of $3,061.00, and for her costs

and disbursements in his behalf.

W. E. CREWS,
Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

I, W. E. Crews, being first duly sworn, depose and

say that I am the attorney for the plaintiff in the

above-entitled cause; that I have read the foregoing

complaint, and that all the material allegations of the

same is within my ])ersonal knowledge, and that tlie

same are true, as I verily ])elieve, and the reason

that I make this affidavit is because the i)hiintiff is

not within the District of Alaska and able to make the

same.

W. E. CREWS.
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Subscribed and sworn to before me this 21st day of

May, 1902.

[Seal] J. J. CLARKE,
Deput}^ Clerk, U. S. District Court for Division of

Alaska, Division No. One.

(The above complaint is endorsed as follows:)

155-A. In the United States District Court, for the

District of Alaska. Mildred G. Cosslett, vs. Emery

Valentine. Complaint. Filed May 21, 1902. W. J.

Hills, Clerk. By , Deputy. W. E.

Crews, Atty. for Plff.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

two (2) typewritten pages constitute a full, true and

correct copy of the complaint in cause No. 155-A, en-

titled Mildred G. Cosslett, vs. Emery Valentine, as

the same appears on file in m}^ office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this court this 10th day of June,

1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—I next offer in evidence a certified

copy in that cause.

* Mr. LYONS.—We object to this offer, if your

Honor please, for the reason that it is irrelevant, im-
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material and incompetent, and does not purport to be

an adjndication of the rights of the respective par-

ties thereto, but is merely a nonsuit.

The COURT.—I overrule the objection.

(Received in evidence as Plaintiff's Exhibit "J,"

Case No. 45o-A, and reads as follows:)

Plaintiff's Exhibit '*J."

In the United States Distriet Court, District of

Alaska, Division No. 1, at Juneau.

No. 155-A.

MILDRED G. COSSLETT,

vs.

EMERY VALENTINE,

Plaintiff,

Defendant.

On this, the 13th day of February, 1903, this cause

came on regularly foi- ti'ial, and thereupon came tlic

plaintiff l)y her attorney, and tlic defendant by his

attorneys, and all parti(»s annoniicctl ready for trial,

and all parties in o])en court wai\'ed a trial by jury,

and agreed to submit all matters of fact as well as oP

law to the Court, and thereu])ou the plaintiff oft'ercd

in evidence the decree and certain de]>ositi()iis in

cause No. 858 on the docket of this conrt, whicli said

<"vidence, upon the objection of defendant, was ex-

cluded, and the ])laintiff' by lier connsel therenpon

announced that she would submit to a nonsuit.

It is therefore considered by the Conrt, and so or-

dered and adjudged that this canse l)e, and the san!(>

is hereby dismissed, and that the defendant do have
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and recover of and from the plaintiff his costs in this

behalf incurred.

M. C. BROWN,
Judge.

[Endorsed as follows] : Original. No. 155-A. In

the United States District Court for xVlaska, Division

No. One, at Juneau. Mildred G. Cosslett, Plff, vs.

Emery Valentine, Defendant. Judgment. Filed

Feb. 13, 1903. W. J. Hills, Clerk. By -,

Deputy. Maloney & Cobb, Attorneys for Defendant.

Office: Juneau, Alaska.

The United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, clerk of the United States District

Court for the District of Alaska, Division No. 1,

do hereb}^ certify that the foregoing and hereto an-

nexed typewritten page constitute a full, true and

correct copy of the judgment in cause No. 155-A en-

titled Mildred G. Cosslett, Plaintiff, vs. Emery Val-

^entine, Defendant, as the same appears of record and

on file in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this court this 10th day of June,

1905.

[Seal] C. C. PAGE,

Clerk.
Plaintiff rests.

Mr. LYONS.—We renew the motion for nonsuit on

the grounds as heretofore stated.
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The COURT.—1 will deny the motion.

(Defendant excepts.)

Mr. LYONS.—I will ask exceptions to the last two

rulings.

The COURT.—You may have your exceptions.

W. J. HILLS, called in his own behalf, ])eing first

duly sworn, on oath testified as follows

:

Direc^t Examination.

Q. (Mr. LYONS.) Mr. Hills, you are tlie de-

fendant in this action? A. I am.

Q. When did j^ou first come to Alaska ?

A. The first of May, 1900, that is, the first i)art

of May, l^etween the 1st and the 10th; I have forgot-

ten just the date.

Q. Do you know Jose])h G. Cosslett and JMildre<l

G. Cosslett? A. I do.

Q. When did you first l)ecome acciuaintcd witli

them ?

A. I knew Cosslett some years ago. I met him hi

Skagway on the 12th day of May, 1900.

Q. Did you have any conversation with citliei-

of them witli reference to the action then pending in

this court of Peoples, as Administrator of Edward (}.

DeNorton vs. Cosslett et al.? A. 1 did.

Q. State what that was.

(Objected to by coiuisel foi- phiintiff as hearsay.

Objection overruled.)

A. Cosslett came to luc in the lioat at Skagway,

recited this (*ase and told uic he would like to liave me
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appear for him in the matter. I inquired of him

where the papers were. He said in Sitka. I ar-

ranged with him to take up the case at the agreed fee

of $500.00. I went to Sitka, got the papers and

brought them here to Juneau, and worked on them

here for a few days and look them with me to Skag-

way and kept them there until the latter part of May
or I think it was the 4th or 5th of June, when I went

down in the Yukon country, I drew a brief for Mr.

Cosslett.

Q. Did you have any conversation with Mr. Coss-

lett or his wife with reference to that suit?

A. Yes.

Q. Where?

A. At Skagway, after I returned from the Yukon.

Q. State the conversation.

Mr. COBB.—We object to the conversation as

hearsay.

(Objection overruled.)

A. I explained to them that under the pleadings

and the condition of affairs Cosslett was going to lose

his case, that Mrs. Cosslett had never parted with her

title to the property and the title to the property was

in her name and she could recover it ; but that I was

going to be appointed as clerk of the court and could

not take the case any further.

Q. Did you file any papers in the case ?

A. Nothing except the brief that I prepared to-

gether with a petition that Cosslett desired.
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Q. Whom did you give them to?

A. Joseph Cosslett?

Q. Do you know whether he ever filed them ?

A. They were not filed, so I do not think he ever

filed them.

Q. When were you appointed clerk of the court?

A. The first day of September, 1900.

Q. You are acquainted with the plaintiff in this

action, I presume? A. I know him.

Q. (Showing- paper.) Did you ever see that be-

fore?

A. I don't know as I ever saw that before. I

have seen the original entry before. It is an order

entering me for the Cosslett case, an order of the

Court made on the 31st day of May, 1900, a certified

copy.

Mr. LYONS.—We will offer this in evidence, and

ask that it be marked Defendant's Exhibit No. 1,

Case No. 453.

(No objection. Reads as follows:)
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Defendant's Exhibit No. 1.

In the United States District Court for the District

of Alaska, Div. No. 1.

Skagway, Thursdaj^ May 31, 1900.

No. 858.

EDWARD G. De NORTON,

vs.

JOSEPH COSSLETT et al.,

Fife.,

Defts.

Order.

Now at this date upon motion of W. J. Hills, Esq.,

in open court, it is ordered that he be entered of

record as additional attorney for defendant Cosslett

in the above-entitled cause.

Done in open court this 31 day of May, 1900.

M. C. BROWN,
Judge.

United States of America,

First Division,

District of Alaska.

The above is a true copy from the record of an

order made by the above court on the 31st day of

May, 1900.

Witness my hand and the seal of the said court this

9th day of June, 1905.

[Seal] C. C. PAGE,
Clerk.
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Q. After you became clerk of the court, Mr. Hills,

did you have anything further to do with this liti-

gation ? A. I did not.

Q. Did you have anything to do with the bringing

of the suit of Mildred G. Cosslett vs. Emery Valen-

tine? A. Nothing whatever.

Q. You knew of such a suit being brought, as

clerk of the court, didn 't you ?

A. I did when it was filed for record.

Q. Mr. Hills, state what moneys you received as

clerk of the court, in the case of DeNorton or the

case of the administrator of DeNorton vs. Cosslett.

A. I would have to look at the registry of the

court in order to fix it in my mind.

Mr. LYONS.—I will ask that the registry be

brought.

A. I received in the case of Peoples, as adminis-

ti'ator against Cosslett and Valentine, $2199.40.

Q. State how you distributed that, Mr. Hills ?

A. I paid 549.85, which was 1/4 l^ss one per cent

to yourself as attorney for Phil Blumauer.

The COURT.—Just state the name.

A. To T. R. Lyons as attorney for Phil Bhunauer,

intervener. I paid one-fourth less 1% commission,

which amounted to $549.85. To R. W. Jennings, at-

torney for DeNorton ; I paid $500.00 to myself ; I

paid $565.25 to John R. Winn, on the order of J. G,

Cosslett and Valentine, on the order of the Court.



84 W. J. Hills vs.

(Testimony of W. J. Hills.)

Mr. COBB.—We object to his stating that it was

upon the order of the Court, as the order is the best

evidence.

(Objection sustained.)

A. The sum of $3.35 was credited upon the docket

fees on judgments, one against Emery Valentine ; the

sum of $21.49 of the amount credited to the United

States,—no, $21.91 was credited to the United States,

being 1% that I was compelled to deduct for receiv-

ing and paying out money.

The COURT.—That is, you mean the clerk is?

A. Yes. The sum of $30.60 of this same sum re-

ceived, was paid out to J. H. Cobb, attorney for

Emery Valentine, April 18, 1903.

Q. I hand you a paper and ask you what it is ?

A. This is a certified copy of the demand made

upon me by R. W. Jennings for 1/4 of the money in

the DeNorton-Cosslett case.

Q. Who was he representing?

A. He represented E. R. Peoples, administrator.

Q. Is there anything else on the paper except the

demand ?

A. There is the order of the Judge directing me
to pay R. W. Jennings—on the proper receipt

—

signed by the Judge.

(Objected to by counsel for the plaintiff as incom-

petent, irrelevant and immaterial.)

(Objection overruled.)

Mr. LYONS.—We offer it in evidence and ask to

have it marked Exhibit No. 2.
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(Received in evidence as Defendant's Exhibit No.

2, and reads as follows:)

Defendant's Exhibit No. 2.

In the United States District Court for the District

of Alaska, Division No. 1.

E. R. PEOPLES, Admin., et al.,

vs.

J. G. COSSLETT, EMERY VALENTINE.

To W. J. Hills, Esq., Clerk of the Above-entitled

Court:

As attorney for complainants in above-entitled

cause I hereby make demand upon you for one-

quarter of the money paid over to you by the re-

ceiver in above-entitled cause.

R. W. JENNINGS,
Atty. for Complainant.

You are directed to pay the above amount to R. W.

Jennings on proper receipt being signed therefor.

M. C. BROWN,
Judge.

[Endorsed as follows:] No. 858. E. R. Peoples,

Admin, et al., vs. J. G, Cosslett, Emery Valentine.

Demand upon Clerk by Complainant for l/4th of

sum in registry of Court. Filed May 21, 1901. W.

J. HUls, Clerk. By ,
Deputy.
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United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of Demand upon Clerk by Complainant for 1/4

of sirni in Registry of Court, in cause No. 858, en-

titled, "E. R. Peoples, Admin., et al., vs. J. G. Coss-

lett and Emery Valentine," as the same appears on

file in m}^ office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 26th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Mr. COBB.—We will stipulate on the record that

the 1/4 interest deducted to the plaintiff, E. R. Peo-

ples as administrator, of the estate of E. G. DeNor-

ton, and 1/4 interest in the money belonging to Phil.

Blumauer, which siuns were drawn respectively by

Mr. R. W. Jennings, as attorney for the plaintiff, and

Mr. T. R. Lyons as the attorney for the intervenor,

were properly and regularly paid out in this suit un-

der the order of the Court.

Q. (Mr. LYONS.) I will ask you, Mr. Hills, to

examine that and state what it is?

A. It is a certified copy of the order signed by

Emery Valentine and Joseph G. Cosslett directing
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the Clerk—the defendant in this action—to pay to

John R. Winn the sum of $700 on the 3d day of June,

1901.

Mr. COBB.—We object to that on the ground that

it is irrelevant, and immaterial, and alleging a mat-

ter not in controversy here at all.

The COURT.—Do you admit the payment, Mr.

Cobb?

Mr. COBB.—I admit the payment of $565.25 less

1% conmiission which had been paid to Mr. Winn.

The COURT.—Is that satisfactory?

Mr. LYONS.—This is an order by Mr. Valentine

on the clerk to pay that money to Mr. Winn as at-

torney, and also an order by the Judge directing the

clerk to pay it.

The COURT.—Are you willing to make the admis-

sions ?

Mr. COBB.—No, sir; there was not $700 paid out.

The COURT.—It may go in.

(Received in evidence as Defendant's Exhibit No.

3, in case No. 453—A, and reads as follows:)
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Defendant's Exhibit No. 3.

In the United States District Court for the District

of Alaska, Division No. 1.

E. R. PEOPLES, Administrator etc.,

Plaintiff,

vs.

EMERY VALENTINE, et al.,

Defendants.

To the Clerk of the Above-entitled Court.

You are hereby authorized and ordered to pay

over to John R. Winn, out of any moneys that you

have in youv hands, paid into you and the Court, in

the above-entitled action, the sum of $700.00 to pay

on account of attorney fees of the said John R. Winn,

for services rendered in said cause on behalf of said

defendants.

Dated this 3d day of June, A. D. 1901.

EMERY VALENTINE.
JOS. G. COSSLETT.

Pay Judge Winn out of above fund $500.00.

M. C. B.

[Endorsed as follows :] Original. No. 858. In the

United States District Court for Alaska, Division

No. 1, at Juneau. E. R. Peoples, Adm., et al.. Plain-

tiffs, vs. Joseph G. Cosslett and Emery Valentine,

Defendants. Order of Valentine and Cosslett.

Piled Oct. 3, 1902, as of June 3, 1901. W. J. Hills,

Clerk.



Emery Valentine. 89

(Testimony of W. J. Hills.)

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten pages constitutes a full, true and correct

copy of Order of Emery Valentine, et al., Defend-

ant," as the same appears of record and on file in

my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 26th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) I hand you a paper, Mr.

Hills, and ask you what that is?

A. This is a certified copy of an order signed

by Judge Brown, directing me to pay to Judge Winn,

$65.25 on account of moneys in the hands of the

clerk in the case of Peoples, as administrator, against

Valentine and Cosslett.

(Objected to by counsel for plaintiff as irrelevant

and immaterial.

)

(Objection overruled.)

(Received in evidence as Defendant's Exhibit No.

4, in Case No. 453—A, and reads as follows:)
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Defendant's Exhibit No. 4.

In the United States District Court, in and for the

District of Alaska, Division Number One.

E. E. PEOPLES, Administrator, et al..

Plaintiff,

vs.

E. VALENTINE, et al.,

Defendants.

Order.

To the Clerk of the Court:

You are hereby authorized to pay to John R. Winn,

attorney for the above defendants, the balance of his

attorney fee as allowed by Valentine and Cosslett,

two of the above defendants, not to exceed the sum

of $65.25, out of any moneys now in your hands

paid in by E. R. Peoples, receiver, and claimed by

either of said defendants.

Dated this 23d day of November, 1901.

M. C. BROWN
Judge.

Received check for $65.25 Nov. 23, 1901.

J. R. WINN,
By J. R. POLAND.

Allow Mr. Poland to receipt for me.

Yours,

JNO. R. WINN.

[Endorsed as follows:] E. R. Peoples, Admr.,

Plff., vs. Emery Valentine, et al.. Defendants. Or-
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der. Filed No. 23, 1901. W. J. Hills, Clerk. By
, Deputy.

The United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of an Order in cause No. 858, entitled E. r?.

Peoples, Administrator, et al.. Plaintiff, vs. E. Valen-

tine, et al.. Defendants; as the same appears of rec-

ord and on file in my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of the Court this 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) I offer you a paper, Mr.

Hills, and ask you what it is?

A. It is a certified copy of an order made on

April 1st, 1903, by Mr. Valentine revoking orders be-

fore that time made, to pay moneys to John P. Winn.

Mr. LYONS.—I offer it in evidence.

(Received in evidence as Defendant's Exhibit No.

5, in case No. 453, and reads as follows:)
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Defendant's Exhibit No. 5.

Juneau, Alaska, Apr. 1, 1903.

Hon. J. W. Hills, Clerk of the U. S. Di«t. Court, Di-

vision No. 1, Dist. of Alaska.

Dear Sir: You are hereby requested to refuse all

orders signed b}^ me in favor of John E". Winn. Any

orders that may have been given was through a

misapprehension, as John R. Winn never appeared

as my attorney and all orders are hereby revoked.

Very respectfully,

EMERY VALENTINE.

[Endorsed as follows:] No. 858. Edward G. De-

Norton vs. Joseph G. Cosslett and Emery Valentine.

Notice to Clerk not to Pay Funds out of Registry.

Filed Apr. 2, 1903. W. J. Hills, Clerk. By Cou-

tant, Deputy.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Di^dsion No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of notice to clerk not to pay funds out of Reg-

istry in cause No. 858, entitled ''Edward G. DeNor-
ton vs. Joseph G. Cosslett and Emery Valentine," as

the same appears on file in my office.
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In witness whereof, I have hereunto set my liand

and affixed the seal of this Court this 26t]i day of

June, 1905.

C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) I now hand you a paper, ?.l v.

Hills, and ask you if you recognize what that is.

A. That is a certified copy of the Kegistry of the

Court containing an account of the moneys receiv .'1

and disbursed in the action of Peoples against Coss-

lett and Valentine.

Mr. LYONS.—We will offer this paper in evidcn v

and ask to have it marked "Defendant's Exhibit No.

6."
. ^^Sii

(Received in evidence and marked Defendant's

Exhibit No. 6, in case No. 453, and reads as follows :

)

Defendant's Exhibit No. 6.

1901

Apr. 20. Cause No. 858 Reed.

from E. !?. Peoples,

Receiver $2199.40

May 21. Pd. W. J. Hills, Acct.

Mildred Cosslett Mch.

29, 1903. Order.... $500.00

May 21. Pd. R. W. Jennings

Acct. DeNorton .... 549.85

May 27. Pd. T. R. Lyons, A<ct.

Blumauer 549 . 85

June 4. Pd. J. R. Winn & Shac-

kleford (order ct.) . . 500.00
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Nov. 23. Pd. J. R. Winn (order

ct.) 65.25

1902.

May 1. Pd. Bal. Docket Fee,

Cause 858 3 . 35

1903

Apr. 18. 1% Commission 21.99

Less Pd. 21.49, Re-

ported June 30, 1903

.

. 50

Reported June 30, 1901 . 30 . 60

2199.40 2199.40

1903

Apr. 18. Reed, of W. J. Hills,

Clerk, Balance 30.60.

MALONEY & COBB,
Per COBB.

The United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

typewritten page constitutes a full, true and correct

copy of entries in the Registry of the Court in tJie

cause entitled E. R. Peoples, Administrator, et al..

Plaintiff, vs. E. Valentine, et al., Defendants, as the

same appear of record in my office.
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In witness whereof I have hereunto set my hand

and affixed the seal of the Court this 10th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Q. (Mr. LYONS.) Mr. Hills, you have asked,

in the judgment against the defendant, for the sum

of $10.00; will you explain how that item occurred'?

A. I can. When money is received by the Clerk

of the Court as it is paid out you give credit to the

Government of 1% of the amount received and j^aid.

If it is not all paid out the 1% remains until it is

paid and then it is credited to the Government and

turned into the Treasury. In the amounts mentioned

by Mr. Cobb, in this statement of Docket Fees

—

Plaintife's Exhibit H—"1^.^ on $550.00 paid W. J.

Hills, account Mildred G. Cosslett $5.50," that is—

1% of that amount was credited to the Government

at that time because that is the amount that was paid,

but it was not charged up as costs and credited to

the Government in the Registry of tlie Court until

those amounts were paid in full. $549.86 tliat was

paid to Mr. Jennings, and $549.86 paid to Blumauer.

1% on these was deducted because tliat was moneys

that went direct to the plaintiffs in the case and tbo

plaintiffs paid the conmiission, ])ut the money tliat

was paid out to Mr. Valentine, the connnission was

not collected from the man that it was paid to be-

cause it was his order to pay the money and it was

the plaintiff's that was deduci:ed, and afterwards
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of the amounts paid out and the amounts received,

it showed that I had paid $10.25 more than I had re-

ceived in that matter.

Q. I hand you a paper, Mr. Hills, and ask you

if you ever saw that before.

A. I have. That is an order given me by Mr.

Valentine on March 30th, 1903, to retain the sum of

$500 as my attorney's fee for Cosslett.

Mr. LYONS.—I offer it in evidence.

(Received in evidence as Defendant's Exhibit No.

7 in case No. 453, and reads as follows:)

Defendant's Exhibit No. 7.

Juneau, Alaska, March 30, 1903.

Hon. W. J. Hills, Juneau, Alaska,

Dear Sir: This is to authorize you to retain from

funds in your hands as Clerk of the United States

Court, Division No. 1, District of Alaska, the sum

of $500.00, your fee as attorney for Cosslett, the

same being the sum mentioned in a certain decree of

court modifying the original decree entered in the

case of DeNorton vs. Cosslett^, and receipted for by

you.

Very respectfully,

EMERY VALENTINE.
Q. (Mr. LYONS.) When was this order handed

you by plaintiff ?

A. The 30th day of March, 1903.

Q. It bears that date ? A. Yes, sir.

Q. Where were you at the time the order was de-

livered to you ?
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A. I was at the old courthouse, up here, the El-

linger building.

Q. Do you recognize that as Mr. Valentine's sig-

nature? A. I do.

Q. Do you know when the cause— (if counsel ob-

jects to this I will prove it by the record). Do you

know when the appeal taken by Emery Valentine in

the case of E. R. Peoples as administrator of Ed-

ward G. DeNorton's estate against Cosslett et al.,

was dismissed, and if so, at whose instance?

A. I know when it was dismissed.

Q. When?
A. The 27th day of February, 1903 ; the certificate

is there, that will tell you.

Q. I will hand you that paper, Mr. Hills, and ask

if you recognize it?

4- I do. It is the certificate from the clerk of

the Circuit Court of Appeals for the Ninth Circuit.

Q. Is it the original certificate? A. Yes.

(Offered in evidence and received as Defendant's

Exhibit No. 8, in case No. 453, and reads as follows :)



98 W. J. Hills vs.

(Testimony of W. J. Hills.)

Defendant's Exhibit No. 8.

United States Circuit Court of Appeals for the Ninth

Circuit.

No. 911.

EMERY VALENTINE,
Appellant,

vs.

E. R. PEOPLES, as Administrator of the Estate of

E. G. DeNORTON, Deceased, SUSIE De-

NORTON, JOSEPH COSSLETT, and

PHIL. BLUMAUER,
Appellees.

Appeal from the United States District Court for

the District of Alaska, Division No. 1.

I, Frank D. Monckton, Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, do

hereby certify that a decree of dismissal was duly

filed on the 27th day of February, 1903, dismissing

the appeal in the above-entitled cause, without costs

to either party.

Attest my hand and the seal of the said the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, California, this 5th day of

May, A. D. 1905.

[Seal] F. D. MONCKTON,
Clerk.

Q. (Mr. LYONS.) Do you know when the ac-

tion of Mildred G. Cosslett against Emery Valentine

was tried?
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A. The complaint is offered here in evidence in

that case; in May, I believe.

Q. Do you know when that action was dismissed ?

A. On the 13th day of February, 1903.

Q. Did Mr. Valentine ever make any demand for

this money that is now sued for in this action from

you as the clerk of the Court?

A. He never did.

Q. Did any one in his behalf ?

A. They did not, except that Mr. Cobb came and

received a receipt for the balance of $30.60.

Q. That is the $30.60 of which you have already

testified as it appears on that paper?

A. Yes.

Q. I believe I understand you to say, you had

nothing to do with either the institution or the prose-

cution of the action of Mildred G. Cosslett against

Valentine %

A. Not after I became clerk of the Court.

Q. Did you in any way procure that suit to be

brought in any manner?

A. I did not.

Q. Did you ever advise its being brought—

I

mean after you became clerk of the court?

A. I did not; no.

Q. I believe that is all, Mr. Hills, unless you

know of something.

A. Nothing further except that I released the

Cossletts from obligations to me and my attorney

fee upon receipt of this order.
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(Objected to by counsel for the plaintiff; the re-

lease is the best evidence of what it is.)

(Objection sustained.)

Q. (Mr. LYONS.) I will ask you if you have

any copy of that release? A. No, I have not.

The COURT.—Was it in writing?

A. It was a receipt; I mailed it to Joseph G. Coss-

lett.

The COURT.—He may state whether he has can-

celed the debt. I will admit him to testify not to the

contents of it, but whether or not he has ever can-

celed the obligation; whether he holds Mr. Cosslett

under obligation to him.

A. I canceled the obligation of Mr. Cosslett to my-

self on receipt of this order.

The COURT.—That is, not the work you did for

him as attorney and you no longer claim or hold any

obligations from him to you? A. No.

Q. (Mr. LYONS.) How about Mrs. Cosslett;

have you any claim against her ?

A. I have not.

Cross-examination.

Q. (Mr. COBB.) Mr. Hills, what time did you

start down the Yukon in 1900?

A. On the 6th day of June, 1900.

Q. You say the brief you prepared in the case,

was never filed ?

A. The brief in the case? Briefs are not filed;

briefs are given to the Court.
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Q. You stated that the brief was never filed in

the case at any time.

A. I was the clerk, I don't know about that. The

brief was given to the Court.

Q. Didn't you state in reply to Mr. Lyons a mo-

ment ago that that brief was never filed'?

A. It was given to Mr. Cosslett to be given to the

Court.

Q. You don't know whether it was ever given to

the Court or not, do you?

A. I don't know ; no.

Q. You prepared a motion of some kind?

A. Yes.

Q. You gave that to Mr. Cosslett?

A. Yes.

Q. Why didn 't you give it to your associate coun-

sel?

A. Because I was going away and I gave it to Mr.

Cosslett to have it filed.

Q. You know, as a matter of fact, that motion

was never filed, either, don't you?

A. I don't think it was ; it is not of record now.

Q. Now, then, take up that certified copy there,

from those records, of the money paid out by you

—

I want to ask you a few questions about that.

The COURT.—Which do you want?

Mr. COBB.—The docket.

Q. I want you to tell the jury from your records,

how much money you received in that cause?

The COURT.—Which do you mean? The money

he received in the registry of the Court?
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Mr. COBB.—The total amount of money he re-

ceived in the registry of the Court.

A. I received in this cause from E. R. Peoples

$2199.40.

Q. Now, then, how much money did you pay to

Mr. Lyons out of that?

A. I paid Mr. Lyons $549.85.

Q. Didn't you deduct 1% from that before you

paid it to him ?

A. Five hundred and forty-nine dollars and

eighty-five cents was the amount Mr. Lyons was to

receive, less 1%.

Q. What was the actual amount you paid him ?

A. The actual amount I paid him was $549.85.

The COURT.—Do you mean from that amount

—

A. One per cent of that was credited to the Gov-

ernment.

COURT.—So that was not the actual amount that

was paid; that is, he was paid $549.85, less 1% ?

A. Yes, sir; less 1%.

Q. (Mr. COBB.) That is what I want to get at

;

so that Mr. Lyons or his clients paid the 1% that

was due to the Govermnent out of the amount they

received ? A. Yes.

Q. How much did you pay to Mr. Jennings ?

A. To Mr. Jennings the same amount, $549.8^

less $5.50, or to E. G. DeNorton, as marked here.

Q. You paid Mr. Lj'-ons $549.85 less 1%, you paid

Mr. Jennings the same, $549.85 ?
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A. Yes, less $5.50 ; it shows here, I guess. I don 't

how this runs with the docket; I have not been able

to procure them; the $5.50 was deducted from Mr.
Jennings.

Q. So that you did not pay anything to the Gov-

ernment of that 1% out of that amount; they paid it.

A. Yes, they paid that.

Q. How much did you pay Judge Winn?
A. Five hundred dollars at one time and $65.25

at another.

Q. Didn't he pay you back 1%?
A. He didn't.

The COURT.—Did you deduct 1% from him be-

fore you paid it?

A. No, I paid him the full amount.

Q. (Mr. COBB.) I call your attention to the

next page in this certified copy from your docket-

books—" received of W. J. Hills, $500, less 1%,

clerk's fees as ordered by Court this date,"—signed

"Winn & Shackelford," and ask you if it is not a fact

that that 1% clerk's commission was deducted by

you? A. Yes, it is so reported here.

Q. So you are mistaken about that, you didn't

pay him $500 the first time ?

A. I paid him exactly what is reported in the

docket.

Q. Did you pay him $495.00 or $500.00?

A. There is no difference; I paid him $500 less

1%.

Q. Now, then you paid him $495? A. Yes.
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Q. Four hundred and ninety-five dollars you paid

Winn on that date ? A. Yes.

Q. How much did you pay Mr. Lyons ?

A. I testified what I paid Mr. Lj^ons. I will re-

fer to it again.

Q. I don't mean Mr. Lyons, I beg your pardon.

I call your attention to this date of May 21st. "Re-

ceived by W. J. Hills, account of Mildred G. Coss-

lett, $550 less 1% clerk's fees," signed "W. J. Hills."

Did you pay that?

A. Certainly ; it is credited there.

Q. So you actually got out $540 some off dollars ?

A. No, I drew $500; that is an error; that $50 I

did not receive.

The COURT.—You mean that is an error in the

book?

A. No, it is an error in the entry earrjdng it over

to the current docket. I received $500.

Q. (Mr COBB.) When you paid Judge Winn
the $62.25, did you deduct out the 1% commission?

A. I don't think that I paid him that myself; yes,

I did. I don't know whether I did or not; there is

nothing here to indicate.

Q. Have you added up those figures ; can you add

those up—those figures you have given me there and

say whether you come out $10.36 behind ?

A. I don't come out $10.36 behind on this, show-

ing that it was deducted from those parties.

Q. So that was your mistake when it was shown

it was deducted from those parties ?
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A. That was a mistake.

Q. You don 't now daim you are behind $10.00 at

all? A. No, I cannot be from this.

Q. All right for that then. Now, Mr. Hills, I

wish you would tell the jury what consideration there

was from you to Mr. Valentine for peraiitting you to

keep that $500?

A. The consideration of my fee as attorney in

that case.

Q. Were you attorney for Mr. Valentine %

A. I didn't represent Mr. Valentine.

Q. He was paying Cosslett's fees?

A. Mrs. Cosslett's and Cosslett's.

Q. Did you represent Mrs. Cosslett in the case?

A. Not in that case; she was not a party to it;

if she had been, the judgment would have been en-

tirely different.

Q. Mr. Valentine had appealed from that part of

the order allowing you to keep the $500, hadn't he?

A. I believe so.

Q. The appeal was dismissed on the 27th day of

February ? A. Yes.

Q. Why did you want that order—wliy did you

get it, you had had the money, I believe

—

A. Yes.

Q. Why did you get the order at that time?

A. He brought it in and gave it to me.

Q. You didn't ask him for it?

A. No.
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Q, You didn't ask him for any writing regarding

it? A. No.

Q. Mr. Valentine voluntarily, without any re-

quest from you, brought that paper up to you and

gave it to you on the 30th da}^ of March ?

A. He did.

Q. Had you asked for a paper of that kind be-

fore?

A. No; Mr. Valentine came into the office and

told me he would giA^e me an order for it. I told him

to have his attorneys prepare it.

Q. Where was that?

A. In the office.

Q. How long before this paper was given you ?

A. Just a few minutes.

Q. AVhat was the conversation under which it

came up?

A. He came in there and sat down and says,

"We might as well settle up this order deal." He
says, "I will give you an order for that money."

Q. Did you consider there Avas anything to be

settled?

A. No. There was nothing to be settled as far

as I was concerned.

Q. You preserved that order carefully?

A. I certainl^^ did ; that order cleared the records.

Eedirect Examination.

Q. (Mr. LYONS.) Counsel asked you what the

consideration was; did you and Mr. Valentine have
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any discussion then as to whether he owed Cosslett

or not ? A. At that time ?

Q. Yes, sir.

A. Nothing, only that he said he was still staying

by Cosslett.

Recross-examination.

Q. (Mr. COBB.) I will ask you if it is not a fact

that you stated under oath, when this matter was

under consideration last year, that there was no con-

sideration in the world for that papers

A. No.

Q. You are sure of that?

A. I didn't state that there was no consideration

in the world.

Whereupon court adjourned to 9 A. M., March

15th, 1906.

W. J. HILLS, recalled on

Recross-examination.

Q. (Mr. COBB.) Mr. Hills, when this matter

was up before, isn't it a fact that I asked you this

question, "What did you give Mr. Valentine for his

signature to this paper," referring to that paper of

March 30th, and you answered "Absolutely noth-

ing"?

A. Yes, sir; in that line that he had indicated.

Q. Isn't it a fact, I asked you this question, "You

paid ^Ir. Valentine nothing for his signature and

that $500?" and you answered, "Paid him abso-

lutely nothing." I ask you if you testified to that?
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A. I must have, if that is the testimony—I must

have.

Mr. LYONS.—We object to that. He has no right

to ask him if that is the testimony.

The COUET.—You asked him, if that was the

testimony. It is proper to ask him if that was his

testimony.

Q. (Mr. COBB.) Is that your testimony?

A. It may be, but it was not what I intended to

state, nor my intention to convey to the jury ; it was

my intention to convey to the jury

—

Q. (Mr. COBB.) Well, now, I want to know ex-

actly what you did. Now, then, when did the Coss-

letts leave Alaska? A. That I don't know.

Q. They were gone prior to the year 1902, Averen't

they? A. No, I think not.

Q. You think not?

A. I think Mrs. Cosslett was gone, but I don't

think J. G. Cosslett was.

Q. She left here in 1900, didn't she?

A. I don't know.

Q. Have you seen anything of her since 1900?

A. No, sir.

Q. When was the last time you saw J. G. Coss-

lett?

A. The last time I saw J. G. Cosslett was here in

Juneau ; I think the spring of 1902 ; I am not sure.

Q. Wasn't it 1901?

A. , Well, I would not say; I don't remember the

date.
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Q. And you have seen either of them since that

time, at least since the spring of 1902 ?

A. No, I don't think I have.

Q, They have not lately been in Alaska at any

time to your knowledge ?

A. Not that I know of. I think J. G. Oosslett

was in Nome. I heard he was but I don't know of

my own knowledge.

Redirect Examination.

Q. (Mr. LYONS.) Mr. Hills, you stated on

the last trial of this action that you gave Mr. Valen-

tine absolutely nothing for executing this receipt for

$500; state what you meant by that.

Mr. COBB.—We object to that; witness has

stated it; I disclaim it away.

The COURT.—The testimony he gave on that trial

might be in view of testimony that preceded it. T

overrule the objection.

A. To show that I had ])aid him no money di-

rectly, neither had I given him the alleged services

which he claimed in securing decisions and things

of that kind.

Defendant rests.

EMERY VALENTINE, witness in his own be-

half, being first duly sworn on oath, testified as fol-

lows:

ON REBUTTAL.
Q. (Mr. COBB.) State your name.

A. Emery Valentine.
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Q. Where do you reside, Mr. Valentine ?

A. Juneau, Alaska.

Q. How long have you resided here ?

A. Twentj^ years, almost.

Q. You are the plaintiff in this ease, are you?

A. Yes, sir.

Q. Are you the same Valentine that was one of

the defendants in the case of E. E. Peoples, as admin-

istrator of the estate of E. G. DeNorton, against

Oosslett and Valentine ?

A. I am the same one.

Q. Do you remember the decision of November

J 3, 1901? A. Yes, sir, I do.

Q. After that what did you do with reference to

continuing the litigation ?

(Objected to by counsel for the defendant as not

rebuttal; that the record is the best evidence.)

Mr. COBB.—I think the record being thought the

best evidence is well taken.

The COURT.—I think it may be rebuttal.

Mr. LYONS.—We waive that.

Mr. COBB.—It is admitted then that they ap-

pealed the case?

Mr. LYONS.—Yes, sir.

Q. Mr. COBB.—I want you to state to the best

o P your recollections what you had done with regard

to printing the record and what it cost you?

(Objected to by counsel for the defendant as in-

e<5mpetont, irrelevant and immaterial and not re-

buttal.)
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(Objection oveiTuI)ed. Exception.)

A. I sent to the Court of Appeals of San Fran-

cisco, $120 odd, I don't remember the exact amount.

Mr. LYONS.—^\fefurther object to that as not

the best CAddence. He can prove evidence from the

Circuit Court of Appeals to find out what the print-

ing of the records cost.

(Objection sustained.)

Q. (Mr. COBB.) You did have the record then

printed? A. Yes, sir.

Q. What did you do with reference to having

the brief printed?

A. I had that printed here at the Record Miner

Office.

Q. After you had appealed the case, state whether

or not you ever had it dismissed. A. I did.

Q. Tell the jury, Mr. Valentine, in your own

way and giving the dates as near as you can, the cir-

cumstances which lead up to the dismissal of that?

Mr. LYONS.—W^ object to any testimony con-

cerning the reasons why this cause was dismissed, or

concerning the reasons why the plaintiff executed

the receipt, for the reason that the pleadings are

not sufficient, or that the reply was not sufficient to

show that there was any duress or coercion on the

part of the defendant ; for the further reason that

the allowed evidence shows that the cause of Mildred

G. Cosslett against the plaintiff herein, was dis-

missed long prior to the execution of the paper re-

ceipt, and that the appeal by this plaintiif in the
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case of E. R. Peoples as administrator of Ed. G.

DeNorton, against Cosslett et al., had been dismissed

long prior to the execution of that receipt; and for

the further reason that the reply of plaintiff shows

that if there was any fraud that he was equally guilty

with the defendant, and that it was bribery on his

part of the Judge of the Court at that time.

(Objection overruled. Exception.)

(Stenographer reads the question.)

A. Some two months before the suit of Mildred

Cosslett, suing me for the mone}^ that the Court had

decreed was mine, the same money we are now suing

Mr. Hills for—Mr. Crews told me

—

Mr. LYONS.—We object to anything Mr. Crews

told him.

(Objection sustained.)

Q. (Mr. COBB.) Just go ahead and tell what

occurred, except what Mr. Crews told.

A. Well, I knew this suit was to be brought

against me as it was.

Q. To bring you right down to the point I want

to inquire about prior to the trial of this case of

Mildred G. Cosslett against you; Had you had any

conversation with Mr. Hills in regard to that and the

dismissal of the other case? A. I had.

Q. About how long prior to this trial was it?

A. This trial of Mildred G. Cosslett ?

Q. Yes.

A. It was not more than twenty-four hours. I

think the same day.
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Q. State what occurred on that occasion.

A. First, Mr. Hills met me and asked me if I had

explained to Mr. Malony. I said, "About what?''

He said, "I am anxious; all I care for is to protect

myself." I says, "I will see about it." The next

day I went to the office of Malony & Cobb, and in

the forenoon Mr. Hills came in with me into the back

room and sat down. He say's, "I want you to dis-

miss that appeal," and he says, "If you do, these

other cases will be—you will have them your own

way; and if you don't, we will do you up; that is

all." I knew that they could. He says, "I will see

the Judge and fix it all right if you will dismiss that

appeal—fix the other two cases."

Q. The other two cases'? A. Yes, sir.

Q. Was there another cause pending?

A. Two of them; yes, sir.

Q. State if you gave any instructions to your

counsel then as to the dismissal of that case?

A. I called Mr. Malony and I told him to tele-

graph to San Francisco and dismiss the case that

was in the Circuit Court of Appeals. It was to be

heard in a day or two I understood.

Q. Now, do you remember signing that paper

that has been introduced in evidence here, dated

March 30th? A. Yes, sir.

Q. Where did you sign it?

A. In my own office.

Q. On Front street? A. Yes, sir.

Q. Who brought it to you?
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A. Mr. Hills brought it to me.

Q. What did he say?

A. He says: "You might sign this order now,"

he says, "and that will clear the records."

Q. You did sign it? A. I signed it.

Q. Did he ever pay you anything for the sur-

render of your claim to that money?

A. No, sir.

Q. What was the only consideration that in-

duced you to sign it—I mean to surrender and dis-

miss this appeal?

A. Because I knew I would have judgment ren-

dered against me if I didn't sign it.

Q. This subsequent case that you spoke of, had

that been decided at that time?

Mr. LYONS.—We object to that, about the subse-

quent case, and move to strike it because there is

nothing of that kind in the pleadings.

Mr. COBB.—I don't think it is in the pleadings.

I don't care anything about it.

The COURT.—It may be stricken.

Q. (Mr. COBB.) Now, at the time you agreed

to surrender this claim on Mr. Hills, I will ask you

if you believed that Mr. Hills could carry out what

he said he could do?

A. Yes, sir, I believed it.

Q. Is that the reason you acted upon it? -

A. Yes, sir.

Q. At that time did you owe either Mr. or Mrs.

Cosslett anything? A. No, sir.
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Q. I will ask you if they had any interest in your

one-half interest in this property ?

A. Nothing whatever.

Cross-examination.

Q. (Mr. LYONS.) Mr. Valentine, that appeal

in the DeNorton case, you had dismissed along about

the 27th of April, didn't you?

A. Sometime in February.

Q. You know it was not the 27th of February,

don't you? A. I will refer to the records.

Q. The record was offered in evidence yesterday;

don't you know that to be a fact?

A. Sometime in February.

Q. You know also that the cause that was pend-

ing against you was dismissed on the 13th of Feb-

ruary, don't you?

A. The same day I telegraphed to the Court of

Appeals to dismiss that case there it was dismissed.

Q. You know it was dismissed, don't you? You

authorized it to be dismissed, didn't you? I mean

the appeal, you authorized its dismissal, didn't you?

A. I instructed my attorneys to telegraph and

have it dismissed.

Q. Then you know that at that time the Cosslett

case against you had also been dismissed?

A. At what time?

Q. At the time you told your attorneys to have

the appeal dismissed.

A. No, sir, it had not been dismissed at that time.
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Q. Don't you know that the records of the case

show that it was dismissed on the 13th day of Feb-

ruary, some two weeks before?

A. It had not been dismissed at the time that

telegram was sent.

Q. When was it sent?

A. It was sent on the same day that the case o^

Mildred G. Cosslett against me was dismissed.

Q. How long after the sending of that telegram

was the case dismissed?

A. The telegram was sent in the morning. The

case was dismissed that same day.

Q. I ask you how long after the sending of your

telegram to the Circuit Court of Appeals was it that

that case was dismissed in the Appellate Court?

A. I can't tell you; I was not there.

Q. The records show it was dismissed on the

13th day of February, 1901. How long prior to that

was it that you authorized it to be dismissed?

Mr. COBB.—We object to that. It is a miscalcu-

lation.

The COUET.—How long prior to the day in which

the case was dismissed in the Appellate Court was

it that your counsel sent the telegram directing the

dismissal of it?

Mr. LYONS.—Yes, sir.

A. That I cannot tell as to the number of days.

Q. (Mr. LYONS.) Do you think it was the fore

part of February ? A. Some time in February.

Q. You haye no idea how long before the 27th?
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A. I can't say the number of days.

Q. You know now, don't you, that the Cosslett

case was dismissed on the 13th da.v of February?

A. The records so show.

Q. Had you executed this receipt to Mr. Hills on

the 13th day of March following?

A. I didn't execute any receipt to Mr. Hills what-

ever.

Q. Execute the order to Mr. Hills?

A. I signed an order that he brought to me.

Q. You signed that on the 30th day of March,

didn't you? It bears date on the 30th day of March.

A. Yes, sir.

Q. You signed it on that date?

A. I didn't say I signed it on that date.

Q. Is that the order you executed, Mr. Valen-

tine? (Showing witness order.)

A. That is my signature.

Q. Is it in the same condition that it was the

day you signed it ?

A. How many days it had been carried in some-

one's pocket, I can't tell.

Q. Answer the question.

The COURT.—The paper itself, not where it's

torn or not what the face of it shows.

A. I would think it is the same thing. That is

my signature.

Q. There is no change in the date or the appear-

ance of the paper? A. No. I don't think so.

Q. Now, Mr. Valentine, you state in your reply

that the only inducement you had to sign this order
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was that Mr. Hills held a club over you with this

Cosslett case. Why could he hold a club over you

if that case had already been dismissed?

A. I didn't say that.

Q. That is what you pleaded.

A. I don't think so.

Q. I will ask you if you swore in this reply

(reads reply). Here is a portion that I desire to

read: "That in the month of March, 1903, the de-

fendant approached the plaintiff and represented

that he had seen, talked and agreed with the then

Judge of this court, before whom said cause of

Mildred G. Cosslett against this plaintiff was pend-

ing for trial, and that unless the appeal was dis-

missed and the defendant permitted to retain said

siun of $500, illegally converted by him, as afore-

said, he, the said Judge, would decide said cause

against this plaintiff, and cost him in damages to a

greater amount than the sum of $500; that plain-

tiff has reason to, and verily did, believe the matter

so stated to him by defendant, and so believing, acted

thereon, and was coerced into executing said instru-

ment to defendant to save himself from illegal op-

pression and wrong and a great pecuniar,y loss.

That he thereupon agreed to and did dismiss said

appeal, and as a part of said transaction give the

defendant the instrument alleged which rectified the

debt to defendant of Mildred G. Cosslett and Joseph

G. Cosslett to give a semblance of legality and con-

sideration thereto." Now, Mr. Valentine, I ask you
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if that cause of Mildred G. Cosslett aj^ainst yourself
had been dismissed long prior to the date on which
you executed this receipt- why did you feel that you
were under any coercion from the defendant to exe-

cute such a receipt?

A. As I stated, I felt that on account of the other

case that was coming on

—

Mr. LYONS.—We move to strike, if your Honor

please, any testimony # # # # 1 ask the

witness be compelled, if your Honor please, to keep

within the pleadings; what I am getting at is that

what he has already pleaded here was past, and if

that is past, it is a wrongful execution of an order and

he cannot assign some other reasons. I want this wit-

ness to testify whether these causes were the causes

of coercion; I don't care to have him come in and

bring some other causes that he has not pleaded.

That is my position.

Mr. COBB.—What the counsel wants and what

the witness is entitled to answer are two different

questions. I submit that the witness should be al-

lowed to answer in accordance with the facts; if

he wants to ask him if it was not a fact that this

Mildred G. Cosslett case had been dismissed, that is

another question, but he cannot ask a witness

whether he thought there was any necessity for coer-

cion and limit him to his reply in this Mildred G.

Cosslett case. As a matter of fact there is another

# # #
Mr. LYONS.—We object to that.
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Mr. COBB.—They cannot be permitted to ask the

witness whether or not there was another and differ-

ent source of information than the one pleaded, and

then object if his answer states there was.

Mr. LYONS.—If counsel objects to the form of the

question, I will modify the form.

The COURT.—I think the answer was responsive.

Mr. LYONS.—I move, if your Honor please, to

strike the answer.

The COURT.—You withdraw your question?

Mr. LYONS.—Yes.
The COURT.—The answer is stricken. Plaintiff

excepts.

Q. (Mr. LYONS.) You didn't feel any coercion

on account of the Cosslett suit against you at the

time you signed this, did you?

A. No, I cannot say that I did.

Q. You knew that that Cosslett case had been

dismissed long prior to that in February, and that

you executed this receipt on the 30th day of March?

A. Yes.

Q. Where did you say you executed this receipt?

A. At my office on Front Street.

Q. Who were present?

A. Mr. Hills me me out in the street; he came

in with it and handed it to me, the paper, and says,

"Sign this; this will clear the record." I signed it

without comment or remarks.

Q. Who prepared the receipt?
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A. Mr. Hills brought the receipt. I know noth-

ing further than that he handed it to me and told

me to sign it.

Q. Did you state, when this matter was up on

a former action, that you and Mr. Hills went to Mr.

Malony concerning this matter? A. No, sir.

Q. Didn't you state on that trial that about two

weeks before the dismissal of the Cosslett suit you

and Mr. Hills went to Mr. Malony 's office and had

this conversation that you say was had between you

and Mr. Hills, and that you then executed that or-

der? A. Did I say that?

Q. Yes. A. No, sir.

Q. You didn't testify to anything of that kind?

A. No, sir.

Q. You never went to Mr. Malony 's office with

Mr. Hills? A. No, sir.

Q. You never went with him and saw him there?

A. Mr. Hills followed me in one morning; that

is the only time.

Q. Where?

A. Followed me in the back room of Malony &

Cobb's office.

Q. When was that?

A. Early in February.

Q. What conversation was had then?

A. That was the time ho told mo to dismiss that

appeal.

Q. Who was present?

A. No one but him and I.
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Q. He said, "If you don't dismiss that appeal

we will do you up'"? That was the language?

A. Yes, that was the language.

Q. What did you say?

A. I said nothing. I thought pretty hard.

^.Q. Never mind what you thought. Your

thoughts are not material. What did you say when

this alleged proposition was made to you by Mr.

Hills?

A. I don't know whether I^said anything to him.

Q. Did you do anything at that time?

A. I called Mr. Malony.

Q. In Mr. Hills ' presence ?

A. Mr. Malony came in the back room when we

were in there.

Q. What did you do then?

A. I told Mr. Malony to telegraph and dismiss

that appeal.

Q. Was anything said about the $500 order?

A. Not about the order; nothing was said about

this order.

Q. Nothing was said about the order then?

A. No.

Q. Mr. Hills didn't say ami;hing about the order

at any time until the 30th da}^ of March, when he

went into that store?

A. Whatever day he brought it in.

Q. To your best recollection, this order is dated

correctly on the 30th day of March?

A. Yes, it is dated on the 30th day of March.
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Q. That was not the date you executed if?

A. I said I didn't know.

Q. You believe it was that date"?

A. No, I don't believe it was that date; it was

thereabouts.

Q. At all events, it w^as after the dismissal of the

appeal? A. Yes, sir.

Q. Nothing w^as said by Mr. Hills about this or-

der until that date'? A. No.

Q. All he said on that occasion was, "Please sign

this order and clear the records"?

A. He says, "Sign this order now and that will

clear the records."

Q. That was all that was said on that occasion?

A. I made no remarks or comment, just signed it

and he took it away.

Q. And he made no remarks ? A. No.

Q. Didn't you state of this matter in another ac-

tion that you met Mr. Hills at the fruit store on the

corner of Seward and Front streets, and tliat he

made the proposition to you there?

A. No, sir.

Q. You didn't state anything of that kind on the

former trial. A. Yes, sir.

Q. Did you ever have any other conversation

with Mr. Hills relating to any of the matters that

you have testified to herein, excepting the one that

you had with him in Malony's office and the one you

had in your own store?
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A. I testified I met him on the corner; it was at

Abrams fruit store corner; he said he wanted to

protect himself.

Q. You did have a conversation with him?

A. I testified to that on direct examination.

Q. You stated just a moment ago to me that you

didn't do anything of that kind on the former trial of

this matter?

A. No, sir; I didn't say anything of the sort.

Q. You do now admit that you did have conver-

sation him on the corner?

A. You didn't ask me anything in that

—

COURT.—Your question, as I recollect, was that

he didn't meet Mr. Hills on the corner of the fruit

store or the intimation was when he signed the order.

Q. (Mr. LYONS.) What time did you meet

him?

A. A day or two before I signed the order. A
day or two before I met him in Malone.y's back room.

Q. What was the conversation you had at the

time you met him on the corner ?

A. At the time, he stopped me and asked if I had

seen Mr. Maloney.

Q. State wh>at he said about that appeal.

A. He said, "I only want to protect myself in

these matters." I passed on and made no further

remarks to him.

Q. That is all the conversation you had on that

occasion?

A. Yes, sir.
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Q. This occasion you have referred to on the cor-

ner of Front and Seward streets, and the occasion

you have described where you held a conversation

with him in Mr. Maloney's office, and the other oc-

casion where you held a conversation with him in re-

gard to signing this order, were the only occasions

on which you had conversations with Mr. Hills in re-

gard to signing this order ? A. No, sir.

Q. When was the other?

A. In the old courthouse.

Q. When was that?

A. That was the time he came out and told me he

had seen the Judge and he had fixed it ; it would be all

right.

Q. Who was present then?

A. That man—Jim Hills was there.

Q. State the exact conversation.

A. Mr. Hills came from the courtroom to his office

where I was sitting there ; he said, "It's all right. T

have seen the Judge and everything will be dismissed

and go your way. Have me appointed, he says, "as

referee and it will be all right."

Q. I ask you, Mr. Valentine, if there was any-

thing else said in those three conversations I have de-

scribed to you concerning the mattei*s involved jiere.

The matter you are attem])ting to testify to now was

concerning another matter.

A. Now, the Cosslett case was coming on to be

heard in a few moments.

Q. What did he do about the Cosslett case then ?
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A. He says, "I have seen the Judge and I have

had a conversation with him and had it fixed."

Q. The Cosslett case was the case you were talk-

ing about ? A. Yes.

Q. Was there any other occasion you had a con-

versation with Mr. Hills, relative to the Cosslett case,

or its dismissal ?

A. Those were the only occasions I recollect now.

Q. And the only time Mr. Hills asked you to sign

this order was the time he presented it to you in your

store and time it was executed ?

A. That was the only time.

Q. You have stated all the conversations that oc-

curred on that occasion? A. Yes.

Q. Who were present, now again, in Messrs. Ma-

loney & Cobb's office when you had his conversation

with Mr. Hills when j^ou instructed the case to be

dismissed ?

A. I don't know who was in the office ; I was in the

back room.

Q. Was Mr. Cobb there?

A
Q
A
Q
Q
A
Q
A

Not in the back room.

Was Mr. Maloney there ?

Not in the back room.

Mr. Hills was there? A. Yes.

You called in Mr. Maloney ?

Yes.

You instructed him to dismiss the case

Yes.
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Q. Are those the only people that were there,

just Mr. Maloney and Mr. Hills'?

A. There was nobody there.

Q. I say there was nobody there but those three?

COURT.—He says: If you and Mr. Hills and Mr.

]\Ialoney were the only three persons there when you

told him to dismiss the appeal; if there was nobody

else in the back office?

A. No, I think not.

Q. (Mr. LYONS.) In wdiat tone of voice did

you and Mr. Hills discuss this matter ; in a low tone ?

A. Mr. Hills and I were not discussing it.

Q. In what tone of voice did he discuss it ?

A. I don 't remember what tone he did use.

Q. Was it loud?

A. I don't think it w^as loud.

Q. It could not be heard in the outer office?

A. I don 't know ; I heard it ; I don 't know whether

anybody else heard it or not.

Q. You don't know whether it was loud enough to

be heard in the outer office ? A. No.

Q. When you told Mr. Maloney to dismiss tlic

case, did you speak so it could be heard in the outer

office?

A. I don't know; it may have l)een heard ; I was

not there.

Redirect Examination.

Q. (Mr. COBB.) Yon said something a mo-

ment ago a])Out Mr. Hills asking to l)e api)ointod as

referee ?
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Mr. LYONS.—We object to that ; that part was not

responsive to my question, unless it pertains to the

Cosslett case.

COURT.—He testified that the conversation re-

ferred to the Cosslett case, it was all right.

Mr. COBB.—This is part of the same conversa-

tion; this referee did not relate to that case but did

relate to another; they both came as the same con-

versation ; I simply want it understood.

Mr. LYONS.—If your Honor please, I object to

this ; I want to be heard on it. Certainly when a man
pleads this kind of fraud, if your Honor please

—

COURT.—I sustain your objection.

Mr. COBB.—We ask an exception. I think we are

entitled to the whole conversation.

COURT.—The conversation is in here now. I sim-

ply sustain the objection to your question as what was

referred to as referee.

Q. (Mr. COBB.) Mr. Valentine, I will ask you

whether or not the signing of this receipt, that has

been introduced here bearing date March 30th was

a part of the same transaction that you have testi-

fied to as taking place in the early part of February ?

Mr. LYONS.—We object to that; that is merely a

conclusion of law. Let him state the facts surround-

ing the signing of the receipt; he has been given an

opportunity to plead the facts, and now for him to

state that this is on the same transaction is a conclu-

sion.

COURT.—I think the objection is well taken.
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Mr. COBB.—I will ask it in a different form.

Q. State if there was at any time any other differ-

ent consideration for the signing of this receipt on

the 30th day of March, bearing date the 30th day of

March than the matters that you have testified as oc-

curring prior to that in February ?

Mr. LYONS.—We object, that, if your Honor

l^^lease, is leading; counsel can ask what the consid-

eration was for the signing of this receipt ; then if it

is within the pleadings, it will be responsive ; if not,

it may be stricken.

COURT.—You can ask him if this was or was not

the only consideration?

Q. (Mr. COBB.) Mr. Valentine, state whether

or not that the transaction that Mr. Hills and you

have testified to as taking place in February was not

the only conversation for this receipt, bearing date

March 30th ? A. That was all.

Q. Now% then, there is one question, if the Court

please, that I neglected to ask on examination in chief

—it is not very important ; but I would like pemiis-

sion to ask it and that is this: Mr. Hills testified to

some conversation with Mr. Valentine in which he

staited to Mr. Valentine that he was still taking care

of Cosslett.

COURT.—I will pennit you to ask it.

Q. (Mr. COBB.) You heard Mr. Hills' testi-

mony in substance, that at the time you waived your

claim to this money, you stated you were still taking

care of Cosslett ; I will ask you if you had this con-

versation.
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A. Never. I never spoke a word to Mm only

what my business actually demanded.

Mr. COBB.—I want to offer in evidence a certified

copy of the assigimients of error in the case of E. R.

Peoples as administrator of the Estate of DeNorton

against Cosslett et al.

Mr. LYONS.—We object to that as incompetent,

irrelevant and immaterial; it is not a rebuttal.

COURT.—I think it is a rebuttal. Exception al-

lowed.

(Received in evidence as Plaintiff's Exhibit "K,"

Case #453-A, which reads as follows:)

Plaintiff^s Exhibit ''K."

No. 858.

In the United States District Court for Alaska, Divi-

sion No., at Juneau.

E. R. PEOPLES, as Administrator of the Estate of

E. G. DeNORTON, Dec'd,

Plaintiffs,

vs.

J. G. COSSLETT and EMERY VALENTINE,
Defendants,

PHIL BLUMAUER,
Intervener.

Now comes, Emery Valentine, and assigns the

following errors committed by the United States Dis-

trict Court for Alaska, Division No. 1, upon which he

will rely on the prosecution of his appeal from the de-
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cree rendered by said Court on the 13th day of No-
vember, 1901, in the above-entitled and numbered
cause.

I.

That the United States District Court for Alaska,

Division No. 1, erred in the rendition of the said de-

cree in providing that the sum of $500.00 drawn from

the fund in the hands of the clerk by said clerk as at-

torney for Joseph G. and Mildred G. Cosslett should

remain in his hands, upon his filing a good and suffi-

cient bond therefor in the sum of $1,000, in this;

that under the pleadings and finding of fact made by

the Court, neither Joseph G. Cosslett nor Mildred G.

Cosslett, were entitled to any part of the property or

fund in controversy; and the Court in effect paid

said attorney for said Cossletts, out of a fund in its

hands belonging to Emery Valentine.

II.

That said Court erred in granting the petition of

Jno. E. Winn filed on the 27th day of April, 1901, and

allowing him out of the funds in the registry of the

court the siun of $500.00 as fee as attorneys for

Joseph Cosslett, in this ; that under the pleadings, and

the facts found the said Joseph G. Cosslett had no

interest in said fund and the Court should not have

appropriated the same to the payment of his attor-

ney's fees.

And for the said errors, appellant Valentine prays

that the said judgment be reversed, and the cause re-
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manded for further proceedings in accordance with

equity and good conscience.

MALONY & COBB,
Solicitors for Appellant Emery Valentine.

[Endorsed as follows] : No. 858. In the United

States District Court for Alaska, Division No. 1, at

Juneau. E. R. Peoples, as Administrator of the Est.

of E. Gr. DeNorton, Dec'd, et al. vs. Joseph G. Coss-

lett and Emery Valentine. Assignment of Errors.

Filed Sep. 12, 1902. W. J. Hills, Clerk. Malony &
Cobb, Solicitors for Appellant, Emery Valentine.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, C. C. Page, Clerk of the United States District

Court for the District of Alaska, Division No. 1, do

hereby certify that the foregoing and hereto annexed

two (2) typewritten pages constitute a full, true and

correct copy of assignment of errors in Cause No. 858,

entitled '*E. R. Peoples as Administrator of the Es-

tate of E. G. De Norton, Dec'd., Plaintiff, vs. J. G.

Cosslett and Emery Valentine, Defendants. Phil

Blumauer, Intervenor ; as the same appears on file in

my office.

In witness whereof, I have hereunto set my hand

and affixed the seal of this Court this 17th day of

June, 1905.

[Seal] C. C. PAGE,
Clerk.

Plaintiff rests.
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W. J. HILLS, recalled on siir-rebuttal.

Q. (Mr. LYONS.) Mr. Hills, you heard Mr.

Valentine's testimony with reference to the conver-

sation you had with him in Mr. Malony's office?

State whether or not you ever had a conversation

with Mr. Valentine at that time, or any other time ?

A. I did not.

Q. State whether or not you, on that occasion, or

on any other occasion, t6ld Mr. Valentine, or any of

his attorneys, that if that appeal was not dismissed,

the appeal that was taken by Mr. Valentine in the

case of Peoples against Cosslett and Valentine, that

you would do him up unless that case was dismissed ?

Mr. COBB.—We object to that question because

there is no such question that that conversation was

addressed to his attorneys.

Mr. LYONS.—AVell, I will cut out that part of it.

A. I did not.

Q. State whether any conversation took place be-

tween you and Mr. Valentine in Mr. Malony's office

relative to that matter? A. No, sir.

Q. State whether or not he called Mr. Malony in

where you were and told him to telegraph to dismiss

the appeal?

A. No, I never saw him in the office.

Q. Did you follow him into Mr. Malony's office

that day that he saw you in there?

A. No, I did not.

Q. You heard Mr. Valentine's testimony relative

to your meeting him down on the corner of Seward
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and Front streets, wherever he said—you told him

you wanted to clear your records? Did you have

such a conversation with him ?

A. I don't think I did; I don't remember ever

having such a conversation as that with him.

Q. You heard Mr. Valentine's testimony with

reference to your bringing this order to his office or

store, on Front street, and requesting him to sign

that order for the purpose of clearing the records.

Did you ever have such a conversation with him in

that place?

A. No, I didn't. He brought the order to the

office.

Q. Did 3^ou prepare that order?

A. I did not.

Q. Did you exhibit it to him in his store and exe-

cute it? A. No, sir.

Q. I believe you stated in your direct examination

the circumstances under which the order was exe-

cuted ? A. Yes.

Defendant rests.

Reporter's Certificate to Transcript of Evidence.

I, Harold M. Lull, Official Reporter of the Dis-

trict Court for the District of Alaska, Division No.

1, do hereby certify that the foregoing is a full, true

and correct transcript of the evidence in the case of

Emery Valentine vs. W. J. Hills, as Clerk, etc., taken

by me in shorthand at the trial thereof in the above-

entitled court.

HAROLD M. LULL,
Official Reporter.
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[Endorsed] : No. 453-A. In the District Court for

the District of Alaska, Division No. 1. Emery Val-

entine, Plaintiff, vs. W. J. Hills, as Clerk, etc., De-

fendant. Transcript of Evidence.

And be it further remembered, that thereupon

and after both of said parties had rested their case,

and at the conclusion of all of the testimony and evi-

dence, the defendant by counsel in open court moved

the Court to direct a verdict for the defendant, which

said motion was upon the grounds and in words and

figures as follows, to wit

:

Defendant's Motion for a Verdict for Defendant, etc.

"By Mr. LYONS.—The Court now moves the

Court to direct the jury to return a verdict for the

defendant for the following reasons

:

1. The action is one against the defendant as clerk

of this Court and the evidence shows that at the time

the suit was instituted he was not such clerk nor has

he been such at any time since the bringing of this

action.

2. That there is no evidence to show that plaintiff

ever procured an order from this court or a Judge

thereof directing the defendant as clerk to pay him

the five hundred dollars upon which this action is

based.

3. That the reply in this action shows that if there

was a fraud perpetrated by the plaintiff on the de-

fendant, the plaintiff is equally guilty with the de-

fendant in endeavoring to bribe an officer of this

Court.
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4. That there is no evidence in this case to show

that there was any duress or coercion exercised over

the plaintiff by the defendant at the time the plantiff

executed the order of March 30th, 1903 or at any

time prior to the time of the execution of said order.

5. That if there was ever any coercion or duress

exercised by the defendant over the plaintiff, it had

been removed long prior to the execution of the said

ord^r, and the plaintiff's own testimony shows that

that was a voluntary order."

Which said motion was then and there by the Court

overruled.

To which said ruling and order of the Court in so

overruling said motion, and in refusing to direct a

verdict for the defendant, the defendant by his coun-

sel then and there excepted, and exception was by

the Court allowed.

And be it further remembered that thereafter, and

before said cause was submitted to the jury for their

deliberation, the defendant by counsel requested the

Court, in open court, to instruct the jury as follows

upon the issues in said cause:
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In the District Court for the District of Alaska, Di-
vision No. 1, at Juneau.

No. 453—A.

EMERY VALENTINE,

Plaintiff,

vs.

W. J. HILLS, as Clerk of the U. S. District Court.

Instruction to the Jury Asked by Defendant.

1.

The jury is instructed in this case that in order for
the plaintiff to prevail and to be entitled to a verdict
at the hands of the jury, he must produce a prepon-
derance of the evidence, and unless you are satisfied

that the plaintiff has produced a preponderance of
the evidence in this action, your A^erdict must be for

the defendant.

(Endorsed) Charged—R. A. G.

2.

The jury is further instructed that if you find from
the evidence that any witness has testified falsely in

any matter, you are justified in distrusting his entire

testimony.

(Endorsed) Charged in other lang.

3.

I further instruct you that, in order for the plain-

tiff to prevail in this case, he must convince the jury

by a preponderance of the evidence that at the time

he gave the order which is admitted by him to have
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been given on the 30th day of March, 1903, that he

was then under the influence and duress, as alleged

in the complaint; and if you find that said alleged

duress or undue influence was removed prior to that

date, then your verdict must be for the defendant.

(Endorsed) Charged.

4.

The jury is further instructed that the defendant

herein had a lawful right to perform the services

he claims to have performed for Joseph G. Cosslett

and Mildred Cosslett, and that he was entitled to the

sum of five hundred dollars as compensation for the

same, providing you find that such a contract was

entered into between the defendant and said Joseph

G. and Mildred Cosslett prior to the time he became

clerk of this Court.

(Endorsed) Charged.

5.

The jury is instructed that the rule allowing a

party to recover mone}^ which he has once paid on

the ground that it was paid under compulsion, is in-

tended only for the relief of those who are entrapped

by sudden pressure into making such pa^nnent and

who have no other means of escaping an existing or

imminent infringement of their rights or personal

property. You are further instructed that where a

party has time and opportunity to relieve himself

from his predicament without making such a pay-

ment by resorting to ordinary legal methods, but

nevertheless pays the money, the payment will be

deemed voluntary and he cannot recover it.

(Endorsed) Eefused. R. A. G.
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Unless you find from the evidence in this case that

the plaintiff, Valentine, was not acting under such

duress and undue influence, as is described in this

instruction when he gave the order, on March 30,

1903, you must find for the defendant.

(Endorsed) Refused.

Gentlemen of the Jury, it is claimed by the plain-

tiff in this case that the order given by him to the

defendant Hills on March 30th, 1903, was given by

him under duress and compulsion.

In this connection the Court instructs you that to

constitute coercion or duress which will be regarded

as sufficient to render a payment invalid so that a

recovery of the money paid may be had, there must

be some actual or threatened exercise of power, pos-

sessed or believed to be possessed, by the party ex-

acting or receiving the pajment over the person or

property of another, from which the latter has no

other means of immediate relief than by making the

payment.

(Endorsed) Charged in other language.

A payment is not to be regarded as compulsory, or

made under duress, unless made to emancipate the

person or property from an actual and existing dur-

ess imposed upon him by the party to whom the

money is paid.

(Endorsed) Charged in other language.

And unless you find from the evidence in this case

under the instructions of the Couit that when the

$500 was paid by the Plaintiif to the defendant (or
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tlie order authorizing the defendant to retain that

sum from the moneys of the plaintiff in his hands)

was given, the plaintiff Valentine was compelled to

deliver said order to the defendant Hills, or to make

the payment of the $500 therein stated, in order to

emancipate the person or property of the said Valen-

tine from an actual and existing duress as above de-

fined, imposed upon the said Valentine or his prop-

erty by the defendant Hills, j^ou must find for the

defendant upon that issue.

(Endorsed) Refused.

And in this connection the Court further instructs

you that it is not sufficient that the defendant Hills

might have placed the person or property of the

plaintiff Valentine under such duress (even though

you should find from the evidence that the defend-

ant had imposed such duress upon the person or

property of the said plaintiff), unless j'-ou should fur-

ther find from the evidence under my instructions

that such duress existed at the time the money was

paid or the order for its retention delivered.

(Endorsed) Charged.

If the duress (if any is proven) had been removed

when said money was paid or the order for its reten-

tion given, it cannot avail the defendant (plaintiff)

Valentine at this time, nor invalidate the pajTuent of

the money or the order given therefor, and you should

find for the defendant on that issue.

(Endorsed) Charged.

I instruct you, Gentlemen of the Jury, that if you

find from the evidence in this case under the instruc-
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tions of the Court, that the cause of Mildred Cosslett

vs. Emery Valentine referred to in the pleadings and

evidence, has been dismissed and was not pending at

the time the order authorizing the defendant Hills

to retain the sum of $500 referred to in the evidence

herein was given b,y him to the plaintiff Valentine,

then said order was not given under compulsion or

duress, and you will find for the defendant Hills on

that issue.

( Endorsed ) Refused.

The Court instructs the jury that if you should find

from the evidence in this case, under the instructions

of the Court, that an order was given by the plaintiff

to the defendant Hills to retain the said sum of $500

out of moneys in his possession belonging to the

plaintiff, and that the said Hills did upon the re-

ceipt of such order retain such sum and appropriate

the said sum to his own use ; and you should further

find from the evidence under the instructions of the

Court that said money was paid and said order given

by the plaintiff for the purpose of influencing a de-

cision or other judicial action of the then JTudge of

this Court, then both parties to this case are in pari

delicto, and the Court will not aid either hut will

leave them both where it finds tliem ; and if you find

from the evidence under my instructions the above

facts to be true, you must find for the defendant

Hills and against the plaintiff Valentine upon that

issue.

(Endorsed) Refused.
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The Court instructs the jury to find a verdict for

the defendant W. J. Hills.

(Endorsed) Refused.

The Court instructs the jury that in order to en-

able the plaintiff to recover in this action, he must

show that he procured an order of Court directing

the defendant as clerk of the Court to pay the plain-

tiff Valentine the particular sum of monej^ sued for

in this action ; and unless you find from the evidence

that such an order was procured from this Court, or

the Judge thereof, prior to the commencement of

this action directing the defendant to pay said sum

of money to Valentine, then your verdict must be for

the defendant : and it will not be sufficient that such

an order, if you find that there has been an order of

that character providing that the plaintiff is entitled

to the money sued for. The order must specifically

direct the defendant to pay the identical sum of

money sued for to the plaintiff and that such order

was made before the commencement of this action in

order to enable the plaintiff to recover any portion of

the money sued for in this action.

(Endorsed) Refused.

The Court further instructs the jury that if you

find from the evidence that if any mtness has testi-

fied falsely in any particular, then you are justified

in disregarding his entire testimony.

(Endorsed) Charged in other language.

The Court further instructs the jury that if you

find from the evidence that the order, admitted to

have been executed by Valentine on the 30th day of
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March, 1903, directing the defendant to hold the

amount of money therein stated, to wit, $500, was

executed by the plaintiff Valentine, then it is not nec-

essary that there should he consideration therefor;

and if you find from the evidence that said order

was executed voluntarily by the plaintilf then your

verdict must be for the defendant.

(Endorsed) Refused.

[Endorsed on back :] : No. 453—A. Emery Valen-

tine vs. W. J. Hills, as Clerk of U. S. District Court

for Alaska, Division No. One. Defendant's Re-

quests to Charge. Filed Mar. 15, 1906. C. C. Page,

Clerk. By D. C. Abrams, Deputy.

Memorandum Relative to Instructions Requested

by Defendant, to Exceptions Thereto, etc.

97i/>. The written requests of defendant for in-

structions to jury as they appear in the files of tlie

Court contain only the written refusal of the Court

to give certain instructions. No exception appears

thereon, and there is no record of exceptions having

been taken to such refusal to charge. There is no

rule of Court upon this subject, but it has not been

the practice of the Court to require counsel to note

their exceptions upon an instruction requested, but

refused. The practice in this Court in sucli cases

has always been for the Court to note upon tlie re-

quests for instructions either "refused" or

"charged," and file such requests so marked as a

memoranda. In this case counsel for the ])lainti1f

object to the allowance of a formal exception to each

of the instructions requested and refused. The
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Court has no independent recollection of the matter

and therefore has declined to state in the Bill of Ex-

ceptions that the refusal of the requested instruc-

tions was excepted to, but incorporates them in the

bill Avith this explanation.

Judge.

And be it further remembered that thereafter and

on the same day, to wit, on March 15th, 1906, after

the close of the testimony in said cause and the argu-

ments of counsel, the Court gave to the jury its in-

structions upon the law of the case in words and fig-

ures as follows, to wit:

In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

No. 453—A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the United States District

Court for Alaska, Division No. 1,

Defendant.

Charge of the Court to Jury.

Gentlemen of the Jury : This is an action by which

Emery Valentine, the plaintiff, seeks to recover from

W. J. Hills, the defendant, a sum of money, to wit,

five hundred dollars ($500.00), which moneys plain-

tiff alleges belong to himself and were wrongfully

and without lawful authority retained by the defend-

ant while the defendant was the Clerk of this Court.

It is an admitted fact in this case that the defendant
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was the Clerk of the Court at the time alleged in the

complaint and that on April 20, 1901, there was de-

posited in the Registry of this Court while the de-

fendant was the Clerk and the custodian of the funds

in registry, the sum of $2199.40; that this sum was

deposited in the case of E. R. Peoples as administra-

tor of the estate of E. G. DeNorton vs. Joseph G.

Cosslett and Emery Valentine ; that one-half of this

sum, to wit, $1099.70 was thereafter in said action

decreed by this Court to be the property of Emery

Valentine, one of the defendants in that action, and

the plaintiff in this case. The defendant contends

that this sum, to wit, $1099.70 was paid out by him as

clerk under and b}^ virtue of the authority of the or-

der and decrees of this Court in said action.

Plaintiff controverts one of the payments only as

made by the defendant, to wit, the payment of

$500.00, as clerk of the Court to himself as attorney

for Mildred G. Cosslett, made under and virtue of

order March 30, 1903, though the Registry of the

Court shows the payment to have been made on May

21, 1901.

I.

The Court instructs you that it is admitted in tliis

case that ^Mildred G. Cosslett is not a party to the

action entitled Peoples as Administrator of the Es-

tate of DeNorton vs. J. G. Cosslett and Emery Val-

entine. Therefore you are instructed that any order

or decree made by this Court directing payment out

of the funds held in the Registry of the Court in that

action to Mildred G. Cosslett or to any other person

on her account is void and without force or effect in
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law. For that reason this defendant cannot hold the

said $500.00 under any such order or decree.

(Endorsed) Excepted to by defendant because

Clerk is protected by order and decree of Court.

II.

But the Court further instructs you that there is

evidence disclosing the fact that the name of W. J.

Hills, this defendant was, on the 31st day of May,

1900, entered of record in the case of Peoples as Ad-

ministrator, etc., vs. J. G. Cosslett and Emery Valen-

tine, as additional attorney for J. G. Cosslett, one of

the defendants therein. There is also evidence tend-

ing to show that the said Hills acted as attorney for

the said J. G. Cosslett in the matter prior to the time

of his appointment as Clerk of this Court.

III.

The Court further instructs you that under the

laws of the United States and the District of Alaska

the clerk of tliis Court is prohibited from acting as

an attorney during his incumbency in office, but that

this law does not apply until said persons shall take

the oath of office and qualify as such clerk.

IV.

You are therefore instructed that on and after the

1st day of September, 1900, the day on which this

defendant qualified as Clerk of this Court, he became

and was disqualified from practicing law or appear-

ing as an attorney in any case in this Court. But

this disqualification does not operate or run to any

time prior to said 1st day of September, 1900, and

for any services as attorney rendered prior thereto
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W. J. Hills is entitled to compensation and may re-

ceive the same after he has become clerk of the Court.

V.

You are therefore instructed that the only author-

ity by virtue of and under which this defendant can

retain the amount in controversy, to wit, $500.00, is

by virtue of the written authority of Emery Valen-

tine, in evidence in the case at Bar as Defendant's

Exhibit No. 7, case No. 453; and then only if said

order were made and delivered freely and voluntarily

by the plaintiff, and for a sufficient consideration.

(Endorsed) Excepted to by defendant; no consid-

eration necessary as the reply relies on duress

and coercion.

VI.

You are instructed that it is for you to find whether

said order was made by Emery Valentine and deliv-

ered by him to the defendant Hills freely and volun-

tarily and for a sufficient consideration ; or whether

it was obtained from the plaintiff by false represen-

tations and duress, as alleged in the reply.

(Endorsed) Excepted to by defendant; no consid-

eration necessary.

VII.

You are instructed in this connection that prom-

ises or representations by a person that he has in-

fluenced or will influence a judge or a court in the

decision or determination of matters before the court

or the Judge in a judicial capacity, is not in law a

valid consideration, but is against public policy and

void.
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VIII.

The Court further instructs you that if you find

that said order was not obtained by means of false

representations and duress but was made and deliv-

ered by Valentine to Hills freely and voluntarily, it

is then for jou to determine whether or not it was

given for a sufficient consideration and you are then

to consider whether or not the fact that the defend-

ant Hills acted as attorney for J. G. Cosslett in the

case to which reference is heretofore made was the

consideration for the giving of said order by this

plaintiff to this defendant.

(Endorsed) Excepted to by defendant ; no consider-

ation necessary.

IX.

The Court instructs you that as a matter of law

the burden of proof is upon the plaintiff, and it is in-

cumbent upon the plaintiff to prove his case by a pre-

ponderance of the evidence. If the jury find that the

evidence bearing upon plaintiff's case is evenly bal-

anced or that the evidence preponderates in favor of

the defendant, then the plaintiff cannot recover, and

the jury should find for the defendant.

X.

You are further instructed that if you believe from

the evidence that any witness has sworn falsely on

any material fact or thing in this case, you are at

liberty to disregard either that particular part of his

testimony believed to be false, or his entire testimony,

as you may deem proper.

XI.

I further instruct you that, in order for the plain-
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tiff to prevail, he must convince the jury by a pre-

ponderance of the evidence that at the time he gave

the order which is admitted by him to have been given

on the 30th day of March, 1903, that he was then un-

der the influence of false representations and duress,

as alleged in the reply, and if you find that the said

alleged duress or undue influence was removed prior

to that date.

(interlineation of Court) "and if you further find

that there was a consideration passing from the de-

fendant therefore '

'

(body of instruction) then your verdict must be for

the defendant.

(Endorsed) : Excepted to by plaintiff because there

is evidence that the only consideration for said

order was the duress exercised by the defendant

compelling plaintiff to dismiss his appeal in

Cause No. 858 and the giving of the order of

March 30, 1903 was a part of the same transac-

tion, and, standing alone, affords no defense.

Excepted to by defendant ; no consideration neces-

sary.

XII.

You are further instructed that tlio defendant

herein had a lawful right to perform the services he

claims to have performed for Joseph G. Cosslett and

Mildred G. Cosslett, and that he is entitled to the sum

of $500.00 a compensation for the same, provided

that you find that a contract was entered into between

the defendant and the said Joseph G. Cosslett and

Mildred G. Cosslett prior to the time the defendant
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became clerk of this Court, and that said sum was the

agreed amount of the compensation under that con-

tract.

XIII.

You are instructed that a pajment is not to be re-

garded as compulsory or made under duress unless

it was made to emancipate the person or property

from an actual and existing duress imposed upon him

or by the party to whom the money is paid.

XIV.

You are further instructed that it is not sufficient

that the defendant Hills might have placed the per-

son or property of the plaintiff Valentine under such

duress (even though you should find from the evi-

dence that the defendant had imposed such duress

upon the person or property of the plaintiff), unless

your should further find from the evidence that such

duress existed at the time the mone}^ was paid or

the order for its retention delivered.

XV.
If the duress had been removed when said money

was paid or the order for its retention given, it cannot

avail the plaintiff Valentine at this time nor invali-

date the payment of the money or the order given

therefore.

XVI.
You are further instructed that, should you find

from the evidence that no undue influence or duress

was exercised by the defendant over the plaintiff,

you may then inquire as to whether or not the plain-

tiff gave the order for $500.00 as a a bribe without

being under undue influence or duress. And should
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you determine that it was given as a bribe, and not
under undue influence and duress, then the plaintiff

is equally guilty of wrongdoing with the defendant,

and cannot recover.

XVII.

If you find for the plaintiff under the evidence and

these instructions, you will find for him the sum of

five hundred dollars, with interest thereon at the rate

of eight per cent per annum from May 21st, 1901, to

this date.

[Endorsed on back] : No. 453-A. Emery Valen-

tine vs. W. J. Hills, as Clerk of the United States

District Court for Alaska, Division No. One. Charge

to Jury. Filed Mar. 15, 1906. C. C. Page, Clerk.

By D. C. Abrams, Deputy.

Memorandum Relative to Exceptions to Instructions

of Court to Jury.

That all and singular the exceptions to instruc-

tions given as above shown were by direction of the

Court endorsed upon the said Charge to the Jury

in said cause when the same were given, and were by

the Court duly allowed.

And be it further remembered that thereafter and

on the same day, to wit, March 15th, 1907, the jury

in said cause returned into court tlicii' voi-dict in

words and figures as follows, to wit:
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In the District Court for Alaska^ Division No. 1,

at Juneau.

No. 453—A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

Alaska, Division No. 1.

Verdict of the Jury.

We, the jury selected, impaneled and sworn in the

above-entitled cause, find for the plaintiff the sum of

five hundred dollars, with interest thereon at the

rate of 8 per cent per annum from the 21st day of

May, 1901.

J. N. STOODY,
Foreman.

[Endorsed on back] : 453-A. In the District

Court for Alaska, Division No. 1, at Juneau. Emery

Valentine, Plaintiff, No. 453-A vs. W. J. Hills, as

Clerk etc. Verdict. Filed Mar. 15, 1906. C. C.

Page, Clerk. By D. C. Abrams, Deputy.

That thereafter, and within the time allowed by

law, the defendant filed in said court and cause his

motion for a new trial, which was and is in words

and figures as follows, to wit

:
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In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 453.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

the District of Alaska, Division No. 1.

Defendant.

Motion for a New Trial.

Comes now the defendant in the above-entitled ac-

tion and moves the Court for an order setting aside

the verdict hereinbefore rendered on the 15th day

of March, 1906, in the above-entitled action and

granting a new trial of this action for the following

reasons, to wit

:

1. Error in law occurring at the trial and ex-

cepted to by the defendant herein in this : The Court

erred in denying defendant 's motion for a nonsuit,

for the reason that there was no evidence adduced

on the part of the plaintiff showing that an order

had ever been made by this Court or the Judge there-

of directing the defendant, as clerk of the court, to

pay the particular five hundred dollars sued for in

this action to the plaintiff, and there was no evidence

adduced on the part of the plaintiff tending to show

that the plaintiff was at the time of the commence-

ment of this action, or at any other time, entitled

to demand and receive the sum of money sued for
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in this action from the defendant as clerk of the

court.

2. The Court erred in denying defendant's motion

to direct a verdict for the defendant herein, for the

reason

:

a. The evidence adduced in this action shows that

defendant was not a clerk of the above-entitled court

at the time this action was commenced ; and the evi-

dence further shows that he was holding said sum of

money as an individual, under and by virtue of an or-

der of the above-entitled Court, and the plaintiff

herein, and was not holding said money, or any part

thereof, as clerk of the above-entitled court.

b. That the reply of plaintiff herein shows that,

if there was any fraud perpetrated by the defendant

in the procuring of the order for said sum of money

on the 30th day of March, 1903, that the plaintiff

was in pari delicto with the defendant, and that he

executed the order for the purpose of bribing an offi-

cer.

c. The evidence conclusively shows that if there

was any duress or undue influence exerted by the

defendant over the plaintiff, which induced the latter

to execute the order of March 30, 1903, in favor of

the defendant, that all such duress and undue influ-

ence had been removed long prior to the execution

of such order; and the evidence conclusively shows

that said order was given voluntarily.

3. The Court erred in instructing the jury that

there must have been some consideration given by
the defendant to the plaintiff for the order executed
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by the plaintiff on the 30th day of March, 1903, for

the reason that this is an action to recover money

from an officer alleged to have been extorted from

the plaintiff by duress and undue influence, and the

evidence conclusively shows that there was no du-

ress or undue influence exerted by the defendant over

the plaintiff at the tune he executed the order, and

that said order was given by the plaintiff voluntarily

to the defendant as an individual, and not as clerk

of this court.

4. The Court further erred in instructing the

jury that the order contained in the supplemental de-

cree of this court, entered on the 13th day of Novem-

ber, 1901, directing this defendant as an individual

to retain the $500.00, sued for in this action, was

void.

5. The evidence in this case was not sufficient to

justify the verdict rendered by the jury, and that

the verdict of the jury is against the law.

SHACKLEFORD & LYONS,
Attorneys for Defendant.

[Endorsed on back] : No. 453. In the United

States District Court for the District of Alaska, Di-

vision No. 1. Emery Valentine, Plaintiff, vs. W. J.

Hills, etc.. Defendant. Original. Motion for a New
Trial. Filed Mar. 17, 1906. C. C. Page, Clerk. By
D. C. Abrams, Deputy. Lewis P. Shackleford, Ly-

ons, Attorney for Dft. Juneau, Alaska.

Due service of a copy of the within motion is ad-

mitted this 17th day of March, 1906.

MALONY & COBB,
Attorneys for Plaintiff.
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And be it further remembered that thereafter the

said motion for new trial came on regularly for con-

sideration of said Court upon the briefs and argu-

ment of respective counsel, and the same was, on

December 24th, 1906, overruled by the Court in

words and figures as follows, to wit

:

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

No. 453—A.

EMERY VALENTINE,

vs.

W. J. HILLS, as Clerk, etc.,

Plaintiff,

Defendant.

Memorandum Opinion on Motion for New Trial.

Messrs. MALONY & COBB, for the Plaintiff.

Messrs. SHACKLEFORD & LYONS and Mr.

J. A. HELLENTHAL, for the Defendant.

GUNNISON, District Judge.

Memorandum of Ruling: The defendant moves

for a new trial upon a number of grounds. The

cause was tried by a jury and a verdict was returned

for the defendant (plaintiff). All of the grounds

upon which a new trial is urged was either directly

or collaterally ruled upon during the trial or prior

thereto. Upon a careful review of the case, and hav-

ing considered the matters submitted on the motion

for a new trial, the Court is of the opinion that the

motion should be denied. Let an order be entered.

Dated this 24th day of December, 1906.

ROYAL A. GUNNISON,
District Judge.
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[Endorsed on back] : No. 453-A. In the District

Court for the District of xVlaska, Division No. One.

Emery Valentine vs. W. J. Hills, as Clerk etc. Rul-

ing on Motion for New Trial. Filed Dec. 24, 1906.

C. C. Page, Clerk. By J. E. Brooks, Asst.

And be it further remembered that thereafter and

on the 26th day of December, A. D. 1906, the Court

made and entered its judgment in said cause in words

and figures as follows, to wit

:

No. 453—A.

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

EMEEY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

Alaska, Division No. 1,

Defendant.

Judgment.

This cause came on for trial, and thereupon come

the plaintiff by his counsel, Malony & Cobb, and the

defendant by his counsel, Messrs. Shackleford & Ly-

ons, and J. A. Hellenthal, and all parties announced

ready for trial. Thereupon came a jury of good and

lawful men, to wit, J. N. Stoody and eleven others,

who, having heard the evidence, argument of counsel,

and charge of the Court, retired in charge of a bailiff

to consider of their verdict ; and after due delibera-

tion had returned into open court the verdict for the

plaintiff for the sum of five hundred dollars ($500),



158 W. J. Hills vs,

with interest thereon at the rate of 8% per annum

from the 21st day of May, 1901, which said verdict

was received by the Court, and ordered filed as a part

of the record on the 15th day of March. 1906.

And the defendant, having filed his motion herein

for a new trial, the same was argued by counsel, and

taken under advisement; and the Court having fully

considered the same, and being fully advised in the

premises, did on the 24th day of December, 1906,

deny said motion. Now, on motion of Malony &
Cobb, for judgment on the verdict,

It is considered by the Court and so ordered and

adjudged that the plaintiff, Emery Valentine, do

have and recover of and from the defendant, W. J.

Hills, as clerk of the District Court for Alaska, Di-

vision No. 1, the sum of six hundred and ninety-two

and 66/100 ($692.66) dollars, with interest thereon

from the 15th day of March, 1906, at the rate of

eight per cent per annum and all costs and disburse-

ments herein incurred, taxed at dollars; for

all of which let execution issue. To all of which de-

fendant excepts.

Dated, December 26, 1906.

EOYAL A. GUNNISON,
Judge.

[Endorsed on back] : Original. No. 453-A. In

the District Court for the District of Alaska, Divi-

sion No. 1, at Juneau. Emery Valentine, Plaintiff,

vs. W. J. Hills, as Clerk, etc.. Defendant. Judgment.

Filed Dec. 26, 1906. C. C. Page, Clerk. By J. E.

Brooks, Asst. Malony & Cobb, Attorneys for Plain-

tiffs. Office: Juneau, Alaska.



Emerif Valentine. 159

And be it further remembered, that thereafter the

defendant duly moved the Court for a stay of exe-

cution in said cause, pending the appeal therein and

an extension for time within Avhich to file his bill of

exceptions herein, and the Court, upon a hearing of

the same, made and entered, on the 26th day of De-

cember, 1906,' its order in words and figures as fol-

lows, to wit:

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for

the District of Alaska, Division No. 1.

Defendant.

Order Staying Execution on Judgment and Fixing

Time of Preparation of Bill of Exceptions.

Now, on this day this cause came on to be heard on

motion of defendant for a stay of execution, and for

time until the 1st day of July, 1907, within which

to prepare and file a bill of exceptions herein; and

it appearing to the Court that judgment has this day

been entered in favor of the plaintiff and against the

defendant, herein,

It is now, therefore, ordered that execution on said

judgment be stayed until the 1st day of July, 1907,

and that defendant have until the 1st day of July,

1907, within which to prepare and present to tliis

Court a bill of exceptions herein.
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Done in Chambers, this 26th day of December,

1906.

ROYAL A. GUNNISON.
District Judge.

And be it further remembered that thereafter and

within the time theretofore allowed by the Court

within which to file bill of exceptions herein, to wit,

on the 28th day of June. 1907, on motion of the de-

fendant, the Court made and entered its order fur-

ther extending the time within which to file said bill

of exceptions, and stayins: execution herein, in words

and figures as follows, to wit:

In the District Court for the District of Alaska, Di-

vision No. 1.

No. 453—A.

EMEEY VALENTINE,

vs.

W. J. HILLS, as Clerk of the Court.

Order Extending Time to Present Bill of Exceptions.

etc.

This matter coming on to be heard on motion of

the defendant asking for an extension of time imtil

October 1st, 1907, within which to present his bill

of exceptions herein, and for a stay of execution un-

til said last-mentioned date, on account of the ab-

sence from this division of the District of Alaska,

of the Hon. R. A. Gunnison, the Judge before whom
this cause was tried, until said time. The Court be-

ing fully advised in the premises, orders that the de-

fendants time within which to present his bill of ex-
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ceptions herein be and the same is hereby extended

until October 1st, 1907, and that no execution issue

herein until after said October 1st, 1907.

Done in open court, this 28th day of June, 1907.

JAMES WICKERSHAM,
Judge.

Order Making Bill of Exceptions Part of Record, etc.

United States of America,

District of Alaska,—ss.

And now on this 28 day of September, A. D. 1907,

and within the time heretofore allowed by the Court

within which the defendant in the foregoin,^ entitled

cause may file his bill of exceptions herein, comes

the said defendant by his attorneys, Shackleford &

Lyons and J. A. Hellenthal, and presents to the un-

dersigned Judge of said court, his bill of exceptions

herein for approval and settlement, and prays that

the same be ordered made a part of the record in said

cause
;

And it appearing to the Court that the opposite

party has been duly noticed of the presentation of

said bill of exceptions for allowance, according to

law and the practice of this Court, and the Court

having examined said bill of exceptions as presented

for settlement and finding that the same is in all re-

spects a true settlement of the evidence and the ex-

ceptions allowed to the defendant herein, it is ordered

that said bill of exceptions be and the same is here-

by made a part of the record in said cause; and in

that behalf.
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I hereby certify that the above and foregoing llSi/o

pages of written and typewritten matter constitutes

all of the evidence in said cause, including the ex-

hibits offered at the trial.

Done in Chambers at Juneau, Alaska, this 28 day

of September, A. D. 1907.

ROYAL A. GUNNISON,
Judge.

[Endorsed] : Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No.

1. Emery Valentine, Plaintiff, vs. W. J. Hills, as

Clerk, etc., Defendant. Bill of Exceptions. Filed

with Judge, Sep. 28, 1907. Royal A. Gunnison,

Judge. Shackleford & Lyons and J. A. Hellcnthal,

Attorneys for Defendant. Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 453-A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Assignment of Errors.

Now comes the defendant W. J. Hills, as Clerk,

etc., and in connection with his petition for a writ of

error herein, makes the following assignment of er-

rors, which he states occurred upon the trial of the

above-entitled cause

:
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I.

The Court erred in overruling the demurrer of the

defendant to the complaint herein.

II.

The Court erred in refusing' at the close of the evi-

dence in said cause and when both parties had rested

their case, to instruct the jury to return a verdict

for the defendant, for this, to wit

:

1. The action is one against the clerk of said court,

and the evidence shows at the time the suit was insti-

tuted he was not such clerk nor has he been such at

any time since the bringing of the action.

2. That there is no evidence to show that plaintiff

ever procured an order from said District Court or

a Judge thereof directing the defendant as clerk to

pay him the five hundred dollars upon which this ac-

tion is based.

3. That the reply in this action shows that if there

was a fraud perpetrated by the defendant on the

plaintiff, the plaintiff is equally guilty with the de-

fendant in endeavoring to bribe an officer of said

court.

4. That there is no evidence in said cause to show

that there was any duress or coercion exercised over

the plaintiff by defendant at the time the plaintiff

executed the order of March 30th, 1903, or at any

time prior to the time of the execution of said order.

5. That if there was ever any coercion or duress

exercised by the defendant over the plaintiff, it had

been removed long prior to the execution of the said

order, and the plaintiff's own testimony shows that

that was a voluntary order.
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6. That the action is brought against W. J. Hills

as clerk of the U. S. Court and is for the recovery of

money, that this is in effect an action against the

United States and cannot be maintained as here

brought.

III.

The Court erred in refusing to give the following

special charge tendered by the defendant

:

The jury is instructed that the rule allowing a

party to recover money which he has once paid on the

ground that it was paid under compulsion is intended

only for the relief of those who are entrapped by sud-

den pressure into making such pa\Tiient and who have

no other means of escaping an existing or immitient

infringement of their rights or personal property.

You are further instructed that where a party has

time and opportunity to relieve himself from his

predicament without making such payment by resort-

ing to ordinary legal methods but nevertheless pays

the money, the pa;^^nent will be deemed voluntary and

he cannot recover it."

IV.

The Court erred in refusing to give to the jury the

following special charge tendered b.y the defendant:

"Unless you find from the evidence in this case that

the plaintiff, Valentine, was acting under such duress

and undue influence, as is described in this instruction

when he gave the order, on March 30, 1903, you must

find for the defendant."

V.

The Court erred in refusing to give to the jury
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the following special charge tendered by the defend-

ant:

"A payment is not to be regarded as compulsory,

or made under duress, unless made to emancipate the

person or property from an actual and existing

duress imposed upon him by the party to whom the

money is paid ; and unless you find from the evidence

in this case under the instructions of the Court that

when the $500 was paid by the plaintiff to the de-

fendant (or the order authorizing the defendant to re-

tain that sum from the moneys of the plaintiff in his

hands) was given, the plaintiff Valentine was com-

pelled to deliver said order to the defendant Hills, or

to make the payment of the $500 therein stated, in

order to emancipate the person or property of the

said Valentine from an actual and existing duress

as above defined, imposed upon the said Valentine or

his property by the defendant Hills, you must find

for the defendant upon that issue.
'

'

VI.

The Court erred in refusing to give to the jury the

following special charge tendered by the defendant:

"I instruct you, gentlemen of the jury, that if you

find from the evidence in this (;ase under the instruc-

tions of the Court, that the cause of Mildred Coss-

lett vs. Emery Valentine referred to in the pleadings

and evidence, has been dismissed and was not pending

at the time the order authorizing the defendant Hills

to retain the sum of $500 referred to in the evidence

herein was given by him to the plaintiff Valentine,

then said order was not given under compulsion or
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duress, and you will find for the defendant Hills on

that issue."

VII.

The Court erred in refusing to give to the jury the

following special charge tendered by the defendant

:

"The Court instructs the jury that if you should

find from the evidence m this case, under the instruc-

tions of the Court, that an order was given by the

plaintiff to the defendant Hills to retain the said sum

of $500 out of moneys in his possession belonging to

the plaintiff, and that the said Hills did upon the re-

ceipt of such order retain such sum and appropriate

the said siun to his o^ti use ; and you should further

find from the evidence under the instructions of the

Court that said money was paid and said order given

by the plaintiff for the purpose of influencing a de-

cision or other judicial action of the then Judge of

this court, then both parties to this case are in pari

delicto, and the Court will not aid either but will

leave them both where it finds them ; and if you find

from the evidence under my instructions the above

facts to be true, you must find for the defendant Hills

and against the plaintiff Valentine upon that issue.
'

'

VIII.

The Court erred in refusing to give to the jury the

general charge tendered by the defendant as follows

:

"The Court instructs the jury to return a verdict

for the defendant W. J. Hills."

IX.

The Court erred in refusing to give to the jury the

following special charge tendered by the defendant

:
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*'The Court instructs the jury that in order to en-

able the plaintiff to recover in this action, he must

show that he procured an order of Court directing

the defendant as clerk of the Court to pay the plain-

tiff Valentine the particular sum of money sued for

in this action ; and unless you find from the evidence

that such an order was procured from this court,

or the Judge thereof, ijrior to the commencement of

this action, directing the defendant to pay said sum
of money to Valentine, then your verdict must be for

the defendant ; and it will not be sufficient that such

an order, if you find that there has been an order of

that character providing that the plaintiff is entitled

to the money sued for. The order must specifically

direct the defendant to pay the identical sum of

money sued for to the j^laintiff and that such an order

was made before the commencement of this action in

order to enable the plaintiff to recover any portion

of the money sued for in this action.
'

'

X.

The Court erred in refusing to give to the jury the

following special instruction tendered by the defend-

ant:

"The Court further instructs the jury that if you

find from the evidence that the order, admitted to

have been executed by Valentine on the 30th day of

March, 1903, directing the defendant to hold the

amount of money therein stated, to wit, $500, was exe-

cuted by the plaintiff Valentine, then it is not neces-

sary that there should be a consideration therefor;

and if you find from the evidence that said order was
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executed voluntarily by the plaintiff, then your ver-

dict must be for the defendant. '

'

XI.

The Court erred in giving to the jury, over the ob-

jection of the defendant the following instructions,

to wit

:

The Court instructs you that it is admitted in this

case that Mildred G. Cosslett is not a party to the

action entitled Peoples as Administrator of the estate

of DeNorton vs. J. G. Cosslett and Emery Valentine.

Therefore you are instructed that any order or decree

made by this Court directing pa\Tnent out of the

funds held in the registry of the court in that action

to Mildred G. Cosslett or to any other person on her

account is void and without force or effect in law.

For that reason this defendant cannot hold the said

$500.00 under any such order or decree."

"You are therefore instructed that the only au-

thority by virtue of and under which this defendant

can retain the amount in controversy, to wit, $500.00,

is by virtue of the written authority of Emery Valen-

tine, in evidence in the case at bar as Defendant's

Exhibit No. 7, case No. 453; and then only if said

order were made and deli\^red freely and voluntarily

by the plaintiff, and for a sufficient consideration."

''VI.

"You are instructed that it is for you to find

whether said order was made by Emery Valentine

and delivered by him to the defendant Hills freely
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and voluntarily and for a sufficient consideration ; or

whether it was obtained from the plaintiff by false

representations and duress, as alleged in the reply."

"VIII.

*'The Court further instructs you that if you find

that said order was not obtained by means of false

representations and duress but Avas made and deliver-

ed by Valentine to Hills freely and voluntarily, it is

then for you to detemiine whether or not it was given

for a sufficient consideration and you are then to con-

sider whether or not the fact that the defendant Hills

acted as attorney for J. G. Cosslett in the case to

which reference is heretofore made was the consid-

eration for the giving of said order by this plaintiff

to this defendant."

''XL

"I further instruct ,you that, in order for the

plaintiff to prevail, he must convince the jury h\ a

preponderance of the evidence that at the time he

gave the order which is admitted by him to have been

given on the 30th day of March, 1903, that he was

then under the influence of false representations and

duress, as alleged in the reply, and if you find that

the said alleged duress or undue influence was re-

moved prior to that date, and if you further find that

there was a consideration passing from the defendant

therefore, then your verdict must be for the defend-

ant."

XII.

The Court erred in overruling the motion of the

defendant for a new trial herein.
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XIII.

The Court erred in entering judgment in said cause

in favor of the plaintiff and against the defendant.

XIV.

The Court erred in each and every particular of its

general charge in this, to wit, that the Court should

have withdrawn the issues from the jury and directed

a verdict for the defendant.

SCHACKLEFOED & LYONS,
J. A. HELLENTHAL,
Attorneys for Plaintiff in Error.

[Endorsed] : Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. Emer}^ Valentine, Plaintiff, vs. W, J.

Hills, as Clerk of the Dist. Court, Defendant. As-

signment of Errors. Piled Dec. 11, 1907. C. C.

Page, Clerk. By A. W. Fox, Deputy. Shackleford

& Lyons, Attorneys for Appellant. Office : Juneau,

Alaska.
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In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

AT LAW—No. 453-A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Petition for "Writ of Error.

To the Honorable ROYAL A. GUNNISON, Judge

of the Above-entitled Court

:

And now comes W. J. Hills, as clerk, etc., defend-

ant herein, and says that on or about the 26th day of

December, A. D. 1906, this Court entered judgment

herein in favor of the plaintiff, in which judgment

and the proceedings had prior thei'eto in this court

certain errors were committed, to the prejudice of

this defendant, all of wliich will more in detail ap-

pear from the assignment of errors which is filed with

this petition.

Wherefore this defendant prays that a writ of er-

ror may issue in this l)ehalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of errors so complained of, and that

cj transcript of the record, proceedings and papers
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in this cause, duly authenticated, may be sent to said

Circuit Court of Appeals.

SCHACKLEFORD & LYONS, and

J. A. HELLENTHAL,
Attorneys for Defendant.

[Endorsed] : Original No. 453-.A In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J. Hills

as Clerk, etc., Defendant. Petition for Writ of Er-

ror. Filed Dec. 11, 1907. C. C. Page, Clerk. By
A. W. Fox, Deputy. Shackelford & Lyons, Attor-

neys for . Office : Juneau, Alaska.

In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 453-A.

EMERY VALENTINE,
Plaintife,

vs.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Defendant.

Order Allowing Writ of Error, etc.

This 11 day of December, 1907, came the defend-

ant by his attorneys and filed herein and presented

to the Court his petition praying for the allowance

of a writ of error, an assignment of errors intended

to be urged by him, praying, also, that a transcript

of the record and proceedings and papers upon which

the judgment herein was rendered, duly authenti-
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cated, may be sent to the United States Circuit Court

of Appeals for the Ninth Circuit, and that such other

and further proceedings may be had as may be

proper in the premises.

On consideration whereof, thQ Court does allow

the writ of error upon the defendant giving bond ac-

cording to law in the smn of five hundred no/100 dol-

lars ($500.00), which will operate as a supersedeas

bond.

Done in oj^en court this 11 day of December, 1907.

ROYAL A. GUNNISON,
District Judge.

[Endorsed] : Original No. 453-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J. Hills,

as Clerk, etc., Defendant. Order Allowing Writ of

Error. Filed Dec. 11, 1907. C. C. Page. By A. W.

Fox. Shackelford & Lyons, Attorneys for .

Office : Juneau, Alaska.
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In the District Court for the District of Alaska, Di-

vision Number One, at Juneau.

No. 453-A.

EMERY VALENTINE,
Plaintiff,

vs.

W. J. HILLS, as Clerk of the District Couii; for the

District of Alaska, Division No. 1,

Defendant.

Bond on Writ of Error.

Know all men by these presents that we, W. J.

Hills, as clerk of the District Court for the District

of Alaska, Div. 1, as principal, and Walter Coutant

and , as sureties, are held and firmly

bound unto the above-named plaintiff (appellee) in

the just and full smn of five hundred no/100 dollars

($500.00), to be paid to the said plaintiff, his certain

attorneys, executors, administrators and assigns; to

which payment, well and truly to be made, we bind

ourselves, our heirs, executors, and administrators

jointly and severally by these presents. Sealed with

our seals and dated this 11 day of December, A. D.

1907.

Whereas, lately at the District Court for the Dis-

trict of Alaska, Division No. 1, at a suit therein de-

pending between Emery Valentine, Plaintiff, and W.
J. Hills, as Clerk of the District Court for the Dis-

trict of Alaska, Division No. 1, defendant, a judg-

ment was rendered against the said W. J. Hills as
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such clerk, and the said W. J. Hills having obtained

a writ of error and filed a copy thereof in the clerk 's

office of the said court to reverse the .juds:ment in

the aforesaid suit, and a citation directed to the said

Emery Valentine citing and admonishing him to be

and appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, State of California,

within thirty days from date of approval of this

bond.

Now, the condition of the above obligation is such

that if the said W. J. Hills, as clerk, etc., shall prose-

cute said writ of error to effect and answer all dam-

ages and costs if he fail to make said plea good, then

the above obligation to be void; else to remain in full

force and virtue.

W. J. HILLS, [Seal]

As Clerk of the U. S. District Court for the Dist. of

Alaska, Div. 1.

Principal.

By T. R. LYONS,
His Atty. in Fact.

WALTER S. COUTANT, [Seal]

Surety.

, [Seal]

Surety.

Sealed and delivered in presence of

J. A. HELENTHAL.
Approved this 11 day of October, A. D. 1907.

Ketchikan, Alaska.
ROYAL A. GUNNISON,

Judge Dist. Court for the District of Alaska. Division

No. 1, at Juneau.
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[Endorsed] : Original No. 453-A. In the District

Court for the District of Alaska, Division No. 1, at

Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk of the Dist. Court, Defendant. Bond.

Filed Dec. 11, 1907. C. C. Page, Clerk. By A. W.
Fox, Deputy. Shackleford & Lyons, Attorneys for

. Office: Juneau, Alaska.

In the United States Circuit Court of Appeals for the

Ninth Judicial Circuit.

Writ of Error (Original).

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honorable

Judges of the District Court for the District of

Alaska. Division No. 1, Greeting:

Because in the record and proceedings, as also in

the rendition of a judgment, of a plea which is in

said district court before you, or some of you. be-

tween Emery Valentine. Plaintiff, and W. J. Hills,

as Clerk of the District Court for the District of

Alaska, Division No. 1, Defendant, as bv the com-

plaint appears, we, being willing that error, if anv

hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this

behalf, do command you, if judgment be therein

given, that then under your seal, distinctly and

openly, you send the record and proceedings afore-

said, with all things concerning the same, to our

United States Circuit Court of Appeals for the
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Nintli Judicial Circuit, together with this writ, so

that you have the same at San Francisco, in said

circuit, within thirty days from the date of this writ,

in the said Circuit Court of Appeals, to bo then and

there held; that the record and proceedings af(n'esaid

being inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct that

error what of right, and according to the laws and

customs of the United States should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 11th

day of December, A. D. 1907, and of the 131st year

of the independence of the United States of America.

Allowed by:

ROYAL A. GUNNISON,
Judge of the Dist. Court for the District of Alaska,

Division No. 1.

[Seal] Attest: C.C.PAGE,
Clerk of the Dist. Court, for the Dist. of Alaska, Di-

vision No. 1.

By A. W. Fox,

Deputy.

Due service of a copy of the within is admitted

this 11th day of Dec, 1907.

MALONY & COBB,

Attorneys for Plaintiff.

[Endorsed]: Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk of the Dist. Court for Alaska, Defend-

ant. Writ of Error. Filed Dec. 12, 1907. C. C.

Page, Clerk. By R. E. Robertson, Asst. Shackel-
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ford & Lyons, Attornej^s for . Office

Juneau, Alaska.

The United States Circuit Court of Appeals for the

Ninth Judicial Circuit.

No. 453-A.

W. J. HILLS, as Clerk of the District Court for the

District of Alaska, Division No. 1,

Plaintiff in Error,

vs.

EMERY VALENTINE,
Defendant in Error.

Citation on Writ of Error (Original).

The United States of America,

District of Alaska,

Division No. 1,—ss.

To Emery Valentine, Greeting:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at San Francisco, in the State of California, in said

Circuit, within thirt}^ days from date hereof next,

pursuant to a writ of error filed in the clerk's office

of the said District Court for the District of Alaska,

Division No. 1, wherein W. J. Hills, as Clerk, etc., is

plaintiff in error, and you are defendant in error, to

show cause, if any there be, why the said judgment

rendered against the said plaintiff in error should

not be corrected, and why speedy justice should not

be done to the parties in that behalf.
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Witness the Honorable ROYAL A. GUNNISON,
Judge of the District Court for the District of

Alaska, Division No. 1, within said District, this

11 day of December, A. D. 1907.

ROYAL A. GUNNISON,
District Judge.

[Seal] Attest: C. C. PAGE,
Clerk.

By A. W. Fox,

Deputy.

Due service of the within is admitted this 11th day

of Dec, 1907.

MALONY & COBB,
Attorneys for Plaintiff.

[Endorsed]: Original. No. 453-A. In the Dis-

trict Court for the District of Alaska, Division No. 1,

at Juneau. Emery Valentine, Plaintiff, vs. W. J.

Hills, as Clerk, etc., Defendant. Citation. Filed

Dec. 12, 1907. C. C. Page, Clerk. By R. E. Robert-

son, Asst. Shackleford & Lyons, Attorneys for

. Office: Juneau, Alaska.

Clerk's Certificate to Transcript of Record.

United States of America,

District of Alaska,—ss.

I, C. C. Page, Clerk of the District Court for the

District of Alaska, Division Number One, hereby

certify that the foregoing and hereto annexed 160

pages of typewritten matter, numbered from one to

160, inclusive, constitutes a full, tnie and correct

copy of the record, and the whole thereof, as per the
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praecipe of the plaintiff in error on file herein and

made a part hereof, in the cause wherein W. J. Hills,

as Clerk of the District Court for the District of

Alaska, Division No. 1, is plaintiff in error, and

Emery Valentine is defendant in error, No. 453-A,

as the same appears of record and on file in my office

;

and that the said record is by virtue of the writ of

error and citation issued in this cause, and the re-

turn thereof in accordance therewith.

I do further certify that this transcript was pre-

pared by me in my office, and the cost of preparation,

examination and certificate, amounting to seventy-

three dollars and ten cents ($73.10), has been paid

to me by counsel for plaintiff in error.

In witness whereof I have hereunto set my hand

and the seal of the above-entitled court thi« 21st day

of December, 1907.

[Seal] C. C. PAGE,

Clerk of the District Court for the District of Alaska.

By A. W. Fox,

Deputy.

[Endorsed]: No. 1545. United States Circuit

Court of Appeals for the Ninth Circuit. W. J. Hills,

as Clerk of the District Court for the District of

Alaska, Division No. 1, Plaintiff in Error, vs. Emery

Valentine, Defendant in Error. Transcript of Rec-

ord. Upon Writ of Error to the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Piled January 13, 1908.

P. D. MONCKTON,
Clerk.
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IN THE

United States(ir(uit(oitoiAppeals

FOR THE NINTH CIRCUIT

W. J. HILLS, as Clerk of the District

Court for the District of Alaska,

Division No. 1, Plaintiff- in Error,

vs. ^No.

EMERY VALENTINE,

Defendant in Error.

Writ of Error to the United States District Court for the

District of Alaska, Division No. 1.

J. A. HELLENTHAL,
SHACKLEFORD & LYONS and

LORENZO S. B. SAWYER,
Attorneys for Appellant.

BRIEF OF APPELLANT
STATEMENT OF THE CASE.

This is an action for money had and received,

brought by Emery Valentine, the appellee, who was

plaintiff in the court below, against the appellant

W. J. Hills, as Clerk of the District Court of the Dis-

trict of Alaska, Division No. One, defendant in the

court below, to recover the sum of $500.00 alleged to



have been received by the said Hills, while he was

acting as Clerk of the District Court for the District

of Alaska, for the use and benefit of the appellee Val-

entine.

The money was received by the said Hills, is

alleged to have been received by him acting in his

official capacity that the suit is brought against said

Hills as an official, and not as an individual. To the

complaint setting up these facts, a demurrer was

interposed by the defendant in the court below, ap-

pellee here. This demurrer was overruled by the

court, and to the ruling so made an exception was

duly taken, and allowed. An answer was then filed

setting up among other things that the said Hills

had been Clerk of the District Court for the District

of Alaska, Division No. One, but was not such Clerk

at the time the complaint was filed, or the suit com-

menced, and had not acted as such Clerk at any time

since. The answer further set up, in substance, that

before the said Hills became Clerk of the Court, as

above named, he was a practicing attorney, and as

such had rendered services for one J, G. Cosslett and

one Mildred Cosslett in suit pending in the District

Court for Alaska, which had been brought by one

Peoples against J. G. Cosslett and Emery Valentine,

and that there was due him on account of said ser-

vices from said Cosslett the sum of $500.00.

That a decree was entered in that cause, awarding

certain property and moneys to said Mildred Coss-

lett, and that he thereafter, as attorney for Mildred



Cosslett, received $500.00 of the moneys so paid into

the registry of the court and applied the same in

payment of his fee. That in the meantime, however,

before the said moneys were taken by him from the

registry of the court, he had been appointed Clerk of

the Court, and was acting as Clerk of the Court, and

on that account had ceased to act as attorney, except

for the purpose of drawing out said $500.00. That

thereafter, however, upon a motion, the court modi-

fied and corrected the decree formerly entered in that

cause to the extent that the moneys and property

first decreed to be the moneys and property of Mil-

dred Cosslett, were decreed to be the moneys and

property of Emery Valentine. The answer further

sets up the fact that on Mary 30, 1903, the same

being a date subsequent to the time upon which the

matter above referred to happened, the appellee,

Emery Valentine, executed and delivered to the ap-

pellant, the following document:

"Juneau, Alaska,
March 30th, 1903.

'The Honorable W. J. Hills,

Juneau, Alaska,

Dear Sir: This is to authorize you to retain from
the funds in your hands as Clerk of the United States

District Court, Division Number One, District of

Alaska, the sum of $500.00, your fee as attorney for

Cosslett, the same being the sum mentioned in a cer-

tain decree of court modifying the original decree

entered in the case of DeNorton against Cossletts,

and receipted for by you.

''Very respectfully,

"EMERY VALENTINE."



To the affirmative matter set up in this answer,

the plaintiff, appellee here, filed a reply in which

he set up, among other things, that the decree award-

ing part of the property in the cause referred to in

the answer, to Mildred G. Cosslett was void for the

reason that Mildred G. Cosslett was not a party to

the suit; and that the decree had been corrected to

correspond to and follow the pleadings in said cause.

And further set up the fact that the order or writing

referred to in the answer as having been executed

by the said Valentine to the said Hills on March 30,

1903, was wholly without consideration and was ob-

tained from the said Valentine by fraud and duress.

The fraud and duress relied upon are set out at

length in the reply, and consist of certain threats

that said Hills is alleged to have made to the plaintiff

with reference to what the judge of the court would

do in other matters pending in the court if said order

was not executed; and the reply also states that the

real consideration for the giving of said order was,

that the judge presiding over the District Court of

Alaska would render a favorable decision in some

causes pending before him to which appellee Valen-

tine was a party.

Upon the issue so made the cause was tried, and

resulted in a judgment in favor of appellee for the

amount prayed for. Upon the trial plaintiffs proved

that under a decree of the court made in the case of

DeNorton against Valentine and Cosslett a certain

sum in excess of $500.00 was paid to the Clerk of the



Court while the defendant Hills was acting as such

Clerk, for the use and benefit of one Mildred Coss-

lett, and that on the 21st of May, 1901, W. J. Hills,

as an individual, receipted for $500.00 of the money

so paid in (this is the $600.00 in dispute in this case)

,

and that afterwards in that same year, upon a mo-

tion duly made calling the Court's attention to the

fact that Mildred Cosslett had not been made a party

to the suit, the decree was corrected and modified to

the extent that Emery Valentine was substituted for

the name of Mildred Cosslett. The fact that Mildred

Cosslett was not a party to the original suit of De-

Norton against Valentine and Cosslett stands ad-

mitted upon the record in this case. Thereupon the

plaintiffs rested its case.

The defendant Hills then offered testimony to

prove that he had been employed by Mildred Cosslett

and Joseph G. Cosslett to represent them in the case

of Valentine against Cosslett while he was acting as

an attorney, and before he was appointed as Clerk

of the Court, and that the fee agreed upon was

$500.00, and also that he performed certain services

in that suit (Record, pp 79, 80, 81 and 82). Evi-

dence was also offered showing that $2,199.40 came

into the hands of the Clerk of the Court as such in

the case of Peoples and DeNorton against Cosslett

and Valentine, and showing how the same had been

disbursed, also that the sum of $500.00 in dispute in

this case had been paid by the Clerk to himself, as

shown in the plaintiffs case (See Record, p. 93), and



further that on March 30, 1903, the following docu-

ment was delivered to defendant Hills by the plain-

tiff Valentine:

**Juneau, Alaska,
March 30, 1903.

''The Honorable W. J. Hills,

Juneau, Alaska.
Dear Sir : This is to authorize you to retain from

funds in your hands as Clerk of the United States
Court, Division No. 1, District of Alaska, the sum
of $500.00, your fee as attorney for Cosslett, the
same being the sum mentioned in a certain decree of

Court modifying the original decree entered in the
case of DeNorton against Cossletts, and receipted for
by you. Very respectfully,

^'EMERY VALENTINE.'^ (See Record, p. 96.)

And further that upon the receipt of said writing,

the defendant Hills released his former clients, the

Cossletts, from all obligation to him on account of

attorney fees. (Record, bottom of page 99 and page

100.) On rebuttal, evidence was offered to prove

that an appeal was taken by appellee Valentine from

the portion of the order in the case of DeNorton

against Valentine decreeing that the $500.00 re-

tained by defendant Hills might be retained upon

his giving a certain bond and complying with other

conditions, and further that another and different

suit had been brought by Mildred Cosslett against

Emery Valentine looking toward the recovery of the

moneys that had in the first decree been decreed to

be the property of Mildred Cosslett, and afterwards

decreed to be the property of Valentine, and the ap-

pelee Valentine testified that on the day before the



trial of the cause of Mildred Cosslett against Valen-

tine, he met the defendant Hills, and that a certain

conversation occurred between him and Hills at that

time, his testimony upon that point is as follows

:

In answer to the question "state what occurred on

that occasion?" 'Tirst, Mr. Hills met me and asked

me if I had explained to Mr. Maloney. I said, 'about

what?' He said, 'I am anxious; all I care for is to

protect myself.' I says, 'I will see about it.' The

next day I went to the office of Malony & Cobb, and

in the forenoon Mr. Hills came in with me into the

back room and sat down. He says, 'I want you to

dismiss that appeal,' and he says, 'If you do, these

other cases will be—you will have them your own

way; and if you don't, we will do you up ; that is all.'

I knew that they could. He says, 'I will see the Judge

and fix it all right if you will dismiss that appeal

—

fix the other two cases." (Record, p. 113.)

And that thereupon he dismissed the appeal in the

Circuit Court of Appeals in the case of DeNorton

against Valentine and Cosslett, and that afterwards

he had signed the order offered in evidence and above

set out in full.

With reference to the execution of this order, the

testimony of Valentine is as follows:

''I signed the order in my office on Front Street,

Mr. Hills brought it to me.

Q. What did he say? A. He says you may sign

this, he says, and that will clear the records.

Q. Did you sign it? A. I signed it.

Q. Did he ever pay you anything for the surren-
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der of that money? .A. No, sir.

Q. What was the only consideration that induced
you to sign it—I mean to surrender and dismiss this

appeal? A. Because I knew I would have judg-
ment rendered against me if I didn't sign it.

Q. Now, at the time you agreed t osurrender this

claim on Mr. Hills, I will ask you if you believed that
Mr. Hills could carry out what he said he would do?
A. Yes, sir ; I believed it.

Q. Is that the reason you acted upon it? A.
Yes, sir.

Q. At that time did you owe either Mr. or Mrs.
Cosslett anything? A. No, sir.

Q. I will ask you if they had any interest in your
one-half interest in this property? A. Nothing
whatever." (Record, pp. 114 and 115.)

On cross-examination the witness Valentine testi-

fied that the appeal in the DeNorton against Cosslett

and Valentine case had been dismissed in the Circuit

Court of Appeals during February. That the case

of Mildred Cosslett against Valentine had been dis-

missed and terminated in the trial court in the early

part of February, and that afterwards, on or about

March 30th of that year, he executed the order or

writing bearing that date to Mr. Hills (Record, pp.

115 et seq., also p. 120).

On surrebuttal the defendant Hills denied having

the conversation with rhe plaintiff Valentine, above

referred to, in Malony & Cobb's office, or elsewhere,

and testified that Mr. Valentine brought the order to

him in his office already signed, under the circum-

stances narrated by him in his cause in chief, there-

upon the defendant moved the court to direct a ver-

dict for the defendant on the following grounds

:



1. The action is one against the defendant as

Clerk of this Court and the evidence shows that at

the time the suit was instituted he was not such cierk

nor has he been such at any time since the bringing

of this action.

2. That there is no evidence to show that plaintiff

ever produced an order from this court or a judge

thereof directing the defendant as cierk to pay him

the five hundred dollars upon which this action is

based.

3. That the reply in this action shows that if

there was a fraud perpetrated by the plaintiff on the

defendant, the plaintiff is equally guilty with the

defendant in endeavoring to bribe an officer of this

court.

4. That there is no evidence in this case to show

that there was any duress or coercion exercised over

the plaintiff by the defendant at the time the plain-

tiff executed the order of March 30th, 1903, or at

any time prior to the time of the execution of said

order.

5. That if there was ever any coercion or duress

exercised by the defendant over the plaintiff, it had

been removed long prior to the execution of the said

order, and the plaintiff's own testimony shows that

was a voluntary order."

Which said motion to direct a verdict was there-

upon overruled by the court, which said ruling was

then and there excepted, and exception was by the

court allowed.
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The court then charged the jury, and a verdict was
returned for the plaintiff for $500.00, and motion

for a new trial was made, setting up the various

errors assigned and hereafter more especially re-

ferred to, this motion was overruled, and judgment

entered, and from the judgment so entered, the

cause is brought here and appealed.

SPECIFICATiO NOF ERRORS
The errors relied upon to reverse judgment of the

lower court are:

I.

The court erred in overruling the demurrer of the

defendant to the complaint herein.

II.

The court erred in refusing, at the close of the evi-

dence, to instruct the jury to bring in a verdict for

the defendant for the following reasons, to-wit

:

1. The action is one against the clerk of said

court, and the evidence shows at the time the suit

was instituted he was not such clerk nor has he been

such at any time since the bringing of the action.

2. That there is no evidence to show that plain-

tiff ever procured an order from said District Court

or Judge thereof directing the defendant as clerk to

pay him the five hundred dollars upon which this

action is based.

3. That the reply in this action shows that if

there was a fraud perpetrated by the defendant on
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the plaintiff, the plaintiff is equally guilty with the

defendant in endeavoring to bribe an officer of said

court.

4. That there is no evidence in said cause to show

that there was any duress or coercion exercised over

the plaintiff by defendant at the time the plaintiff

executed the order of March 30th, 1903, or at any

time prior to the time of the execution of said order.

5. That if there was ever any coercion or duress

exercised by the defendant over the plaintiff, it had

been removed long prior to the execution of the said

order, and the plaintiff's own testimony shows that

that was a voluntary order.

6. That the action is brought against W. J. Hills

as clerk of the United States Court and is for the re-

covery of money, that this is in effect an action

against the United States and cannot be maintained

as here brought.

III.

The court erred in refusing to give the following

special charge tendered by the defendant:

5.

The jury is instructed that the rule allowing a

party to recover money which he has once paid on

the ground that it was paid under compulsion is in-

tended only for the relief of those who are entrapped

by sudden pressure into making such payment and

who have no other means of escaping an existing or

imminent infrigement of their rights or personal
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property. You are further instructed that where a

party has time and opportunity to relieve himself

from his predicament without making such pay-

ment by resorting to ordinary legal methods but

nevertheless pays the money the payment will be

deemed voluntary and he cannot recover it."

IV.

The court erred in refusing to give to the jury

the following special charge tendered by the defend-

ant:

"Unless you find from the evidence in this case

that the plaintiff, Valentine, was acting under such

duress and undue influence, as is described in this

instruction when he gave the order, on March 30,

1903, you must find for the defendant."

V.

The court erred in refusing to give to the jury the

following special charge tendered by the defendant:

"A payment is not to be regarded as compulsory,

or made under duress, unless made to emancipate the

person or property from an actual and existing

duress imposed upon him by the party to whom the

money is paid ; and unless you Tind from the evi-

dence in this case under the instructions of the court

that when the $500 was paid by the plaintiff to the

defendant (or the order authorizing the defendant

to retain that sum from the moneys of the plaintiff

in his hands) was given, the plaintiff Valentine was

compelled to deliver said order to the defendant
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Hills, or to make the payment of the $500 therein

stated, in order to emancipate the person or prop-

erty of the said Valentine from an actual and exist-

ing duress as above defined, imposed upon the said

Valentine or his property by the defendant Hills, you

must find for the defendant upon that issue."

VI.

The court erred in refusing to give to the jury the

following special charge tendered by the defendant:

"I instruct you, gentlemen of the jury, that if you

find from the evidence in this case under the in-

structions of the court, that the cause of Mildred

Cosslett vs. Emery Valentine referred to in the

pleadings and evidence, has been dismissed and was

not pnding at the time the order authorizing the

defendant Hills to retain the sum of $500 referred

to in the evidence herein was given by him to the

plaintiff Valentine, then said order was not given

under compulsion or duress, and you will find for

the defendant Hills on that issue."

VII.

The court erred in refusing to give to the jury the

following special charge tendered by the defendant

:

"The court instructs the jury that if you should

find from the evidence in this case, under the in-

structions of the court, that an order was given by

the plaintiff to the defendant Hills to retain the said

sum of $500 out of moneys in his possession belong-

ing to the plaintiff, and that the said Hills did upon
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the receipt of such order retain such sum and appro-

priate the said sum to his own use; and you should

further find from the evidence under the instruc-

tions of the court that said money was paid and said

order given by the plaintiff for the purpose of in-

fluencing a decision or other judicial action of the

then judge of this court, then both parties to this

case are in pari delicto, and the court will not aid

either but will leave them both where it finds them

;

and if you find from the evidence under my instruc-

tions the above facts to be true, you must find for

the defendant Hills, and against the plaintiff Val-

entine upon that issue."

VIII.

The court erred in refusing to give to the jury the

general charge tendered by the defendant as follows

:

"The court instructs the jury to return a verdict

for the defendant W. J. Hills."

IX.

The court erred in refusing to give to the jury the

following special charge tendered by the defendant:

"The court instructs the jury that in order to en-

able the plaintiff to recover in this action, he must

show that he procured an order of court directing the

defendant as clerk of the court to pay the plaintiff

Valentine the particular sum of money sued for in

this action and unless you find from the evidence

that such an order was procured from this court, or

the judge thereof, prior to the commencement of this
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action, directing the defendant to pay said sum of

money to Valentine, then your verdict must be for

the defendant and it will not be sufficient that such

an order, if you find that there has been an order of

that character providing that the plaintiff is entitled

to the money sued for. The order must specifically

direct the defendant to pay the identical sum of

money sued for to the plaintiff and that such an or-

der was made before the commencement of this ac-

tion in order to enable the plaintiff to recover any

portion of the money sued for in this action."

X.

The court erred in refusing to give to the jury the

following special instruction tendered by the defend-

ant:

"The court further instructs the jury that if you

find from the evidence that the order, admitted to

have been executed by Valentine on the 30th day of

March, 1903, directing the defendant to hold the

amount of money therein stated, to-wit, $500, was

executed by the plaintiff Valentine, then it is not

necessary that there should be a consideration there-

for; and if you find from' the evidence that said

order was evecuted voluntarily by the plaintiff, then

your verdict must be for the defendant."

XI.

The court erred in giving to the jury, over the ob-

jection of the defendant the following instruction,

to-wit

:
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"I.

"The court instructs you that it is admitted in

this case that Mildred G. Cosslett is not a party to

the action entitled Peoples as Administrator of the

Estate of DeNorton xs. J. G. Cosslett and Emery
Valentine. Therefore you are instructed that any

order or decree made by this court directing pay-

ment out of the funds held in the registry of the

court in that action to Mildred G. Cosslett or to any

other person on her account is void and without

force or effect in law. For that reason this defend-

ant cannot hold the said $500.00 under any such

order or decree."

"V.

"You are therefore instructed that the only au-

thority by virtue of and under which this defendant

can retain the amount in controversy, to-wit,

$500.00, is by virtue of the written authority of

Emery Valentine, in evidence in the case at bar as

Defendant's Exhibit No. 7, case No. 453; and then

only if said order was made and delivered freely and

voluntarily by the plaintiff, and for a sufficient con-

sideration."

"VI.

"You are instructed that it is for you to find

whether said order was made by Emery Valentine

and delivered by him to the defendant Hills freely

and voluntarily and for a sufficient consideration;

or whether it was obtained from the plaintiff by
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false representations and duress, as alleged in the

reply."

^'VIII.

"The court further instructs you that if you find

that said order was not obtained by means of false

representations and duress but was made and de-

livered by Valentine to Hills freely and voluntarily,

it is then for you to determine whether or not it was

given for a sufficient consideration and you are then

to consider whether or not the fact that the defend-

ant Hills acted as attorney for J. G. Cosslett in the

case to which reference is heretofore made was the

consideration for the giving of said order by this

plaintiff to this defendant."

''XI.

"I further instruct you that, in order for the

plaintiff to prevail, he must convince the jury by a

preponderance of the evidence that at the time he

gave the order which is admitted by him to have

been given on the 30th day of March, 1903, that he

was then under the influence of false representations

and duress, as alleged in the reply, and if you find

that the said alleged duress or undue influence was

removed prior to that date, and if you further find

that there was a consideration passing from the de-

fendant therefor, then your verdict must be for the

defendant."
*
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XII.

The court erred in overruling the motion of the

defendant for a new trial herein.

XIII.

The court erred in entering judgment in said

cause in favor of the plaintiff and against the de-

fendant.

XIV.

The court erred in each and every particular of

its general charge in this, to-wit, that the court

should have withdrawn the issues from the jury and

directed a verdict for the defendant.

ARGUMENT.

The first question we desie to discuss is the ruling

of the court overruling the dem?irrer to the plain-

tiff's complaint.

The complaint is in the ordinary form of a com-

plaint in an action for money had and received. It

sets up first, that the defendant was, at the times

mentioned in the complaint, the clerk of the court,

and then sets up an additional allegation that if the

defendant executed a bond as such clerk, he did not

deposit or record the same in the clerk's office of this

court ; and further that there is no data in the clerk's

office whereby an action could be brought upon the

bond of such clerk if such a bond were given. The

other allegations as we have stated are those ordi-
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narily set up in an action for money had and re-

ceived. There is no allegation stating that an order

of court was ever made requiring the clerk to pay

the money sued for to the plaintiff.

This demurrer presents three questions : first, can

an action for money relief be maintained against the

defendant in his official capacity as Clerk of the

United States District Court for Division No. 1.

Second, can such an action be maintained against

him as clerk after his term of office has expired, and

his successor has been appointed and qualified?

Third, if the action could otherwise be maintained,

can it be maintained at all if no order of court has

been made requiring the clerk and directing him to

pay out the money sued for?

As above stated, the first question presented and

which we will discuss first, is can an individual citi-

zen, such as the plaintiff in this case, bring an ac-

tion at law for the x^ecovery of money in any court,

except the Court of Claims, against the Clerk of the

United States District Court for Alaska in his offi-

cial capacity as such clerk? We think not. The Dis-

trict Court for the District of Alaska is a court es-

tablished by act of Congress for the purpose of ad-

ministering the laws made by Congress, and is a part

of the Federal Judiciary. The officers of this court,

including the clerk, are officers of the United States,

created by act of Congress and acting under congres-

sional sanction and authority.

That an action does not lie against the State, ex-
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cept in the case mentioned in the Federal Constitu-

tion ; or against the United States, except actions on

contract, express or implied, brought in the Court of

Claims, the court wherein the Federal Government

consents to be sued, is a proposition that admits of

no discussion. Can then an action wherein a money

judgment is sought to be recovered be maintained

against an official of the government in his official

capacity, who as such official holds no property or

money out of which the judgment can be satisfied,

except such property as he holds for the government

in his official capacity? We think not. A govern-

ment, whether it be Federal or State, can only act

through the officers of its various departments, and

when any such official owes to an individual the per-

formance of a mere ministerial duty, which under

the existing law it is his duty to perform, the indi-

vidual may bring against hi man action for the pur-

pose of securing a writ of mandamus to compel him

to perform such ministerial duty, and such action

may be brought against him in his official capacity.

The reason for this rule is, that the action for a writ

of mandamus is personal in its nature, and that the

writ of mandamus operates only against the incum-

bent of the office, and not against the office itself,

and is thus not a suit against the State or the Gov-

ernment represented by the official. This same rea-

soning holds goods with reference to a suit in equity

for an injunction to prevent a threatened injury un-

der like circumstances ; Warner Valley Stock Co. vs.
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Smith, 164 U. S. 17, Supreme Court Reporter 225.

Thompson vs. U. S., 103 U. S. 480. Baltimore &
Ohio R. R. Co. vs. Allen, 17 Fed. 171. Cunningham
vs. Macon, 109 U. S. 3 Sup. Ct. Rep. 292.

But when an action wherein a money judgment

is sought to be recovered against an official in his

official capacity is brought, such as the action now

under discussion, the case is different. The judg-

ment rendered in such actio- 'y- not one that operate

against the incumbent of the office only, and not

against the office itself, for the obvious reason that

the judgment must be satisfied out of the property

that the official holds in his official capacity, and

this is the property that he holds for his principal,

the government. To permit a suit to recover a judg-

ment against an official in his official capacity,

which judgment of necessity must be satisfied out

of the property of the State, would in effect be per-

mitting him to sue the State itself, and thus accom-

plishing by indirection, what all concede cannot be

done directly. Cunningham vs. Macon et al., 109

U. S. 3 Sup. Ct. Rep. ^00 ;Lowry vs. The Commis-

sioners of Si7iking Fund, 1 S. E. 141-148. The case

otLowry vs. The Commissioners, above cited, is a

very exhaustive and well considered one. In this

case certain persons, as commissioners of the sinking

fund of the state of South Carolina were sued for the

recovery of the possession of two papers in the form

of deeds which it was alleged were delivered to them,

by the party in whose possession they were left in
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escrow, without authority. It will be noted that this

is an action to recover specific personal property,

one of those actions in vvhich it may become neces-

sary to enforce an alternative money judgment. The

Supreme Court of South Carolina held that this ac-

tion could not be maintained for the reason that it

was in effect an action against the State; it having

been brought against its officers as such officers.

The Supreme Court of South Carolina first

discussed the case of United States vs. Lee,

106 U. S. 196, and the case of Carr vs. United States,

98 U. S. 433, which were apparently urged as au-

thority for the bringing of the action under dis-

cussion by them. These, it seems, were actions in

ejectment brought against individuals, as individ-

uals, and such individuals, by their answer, sought

to justify their position by claiming that they were

holding the property as officers of the United

States. In those cases the parties having been sued

as individuals, judgment, of course, could be ren-

dered against them only as individuals; that being

true, the government could in no wise be affected by

the judgment of the court, and the fact that the in-

dividuals sought to justify as officials, in no wise

precluded the government from afterwards litigat-

ing the same question. In discussing these cases the

Supreme Court of South Carolina, say:

"Even if the possession of the State was originally

acquired by some wrongful act of some one of its

officers or agents (though it is difficult to see how
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this could be judicially determined until the question

of jurisdiction is first disposed of), still no action

could be maintained by the rightful owner against

an officer of the state government holding and

claiming the property as the property of the state

when sued as such. ... If, however, the action

should be brought against the person in possession

as an individual, and he, in his defense, seeks to jus-

tify his possession by alleging title to or right of pos-

session in the state, then, as in the case of U. S. vs.

Lee, supra, he must establish such title or right of

possession; and if he fails to do so, judgment goes

against him as an individual.^

^

After discussing this difference between an action

against an officer, as such, and an action against an

individual, who happens to be an officer, and at-

tempts to justify as such officer, the court say:

"The reason for the distinction is obvious. In the

former case, the party in possession is sued as an

officer, judgment can only go against him as such,

and not against him as as individual, for he is not

such as such; and, as the only property which he

holds as an officer is the property of the state, it is

clear that the state is the real party in interest, as

it is out of her property alone that the judgment

sought to be recovered can be satisfied. But in the

latter case, where the party in possession is sued as

an individual, the judgment can only be enforced

against the individual property of the defendant,

and the state is not necessarily interested, and is
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not, therefore, the real party in interest. Take this

very case as an illustration. Suppose it should be-

come necessary to enforce the alternative money
decree, against whose property could it be en-

forced?"

The same proposition arises in the case at bar;

here the defendant Hills is sued not as an individual,

but as an officer in his official capacity. The money
sought to be recovered is money paid into the regis-

try of the court, which is a branch of the Judiciary

Department of the Government of the United States,

and money paid into it is paid into the possession

of the United States itself. In this action the plain-

tiff seeks to recover not from the defendant Hills in-

dividually, but from the defendant Hills as Clerk

of the Court, or more properly speaking, from the

office of Clerk of the Court, the sum of $500.

Judgment was rendered herein against the de-

fendant Hills as Clerk of the United States District

Court, that is to say, it was rendered against the

defendant in his official capacity. Now, how can

such judgment be satisfied? The only money in

the possession of the Clerk of the Court, as such, is

money belonging to or money in the custody, care

and possession of the United States, held by it

through its officer, the Clerk of the Court. The

only way, therefore, that the judgment in this case

can be enforced is by attaching the property in the

hands of the Clerk of the Court, which, as we have

seen, is property belonging to or in the custody, care



25

and possession of the United States. It is apparent,

therefore, that the action here brought is in fact an

action against the government itself, and can no

more be maintained than could an action against the

postmaster in his official capacity, or an action

against any other official of the government as such

official.

We think the rule is correctly stated by the Su-

preme Court of the United States in the case of Cun-

ningham vs. Macon, above cited, where Mr. Justice

Miller, speaking for the Court, says:

'*No money decree can be rendered against the

state, nor against its officers."

This being the law the government has made am-

ple provisions for the protection of individuals deal-

ing with its officers. Whenever a contract is made

with its officers, the government permits itself to

be sued in the Court of Claims, and whenever an of-

ficial commits a tort under color of his office, suit

may be brought against him on his official bond. By

act of Congress it is provided : That individuals may

bring suit on the official bonds of certain United

States Government officials in cases where they

can show that they have sustained injury and by the

terms of Carter's Annotated Alaskan Codes, Sec.

325, p. 215 ''
. . . any person injured by such

misconduct or neglect, or who is by law entitled to

the benefit of the security, may maintain an action

thereon in his own name on the official bond of the

officer," and Section 326 provides what must be done
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before such action can be commenced by any other

than the United States, that is to say, under the

terms of the last mentioned section, leave must first

be obtained from the court or judge thereof, where

the action is triable, to commence such an action;

where such leave is obtained, the individual may sue

on the bond.

This is the remedy that the plaintiff should pursue

to enforce a right of action, if he has a right of ac-

tion, against the defendant under the circumstances

claimed.

We are aware that there is an allegation in the

complaint to the effect that the bond of the clerk is

not on file in the Clerk's office, but this does not

alter the case, for the reason that the law provides

that the Clerk's bond must be filed with the Attor-

ney-General, and even if the la wdid not so provide,

it is quite obvious that the Clerk of the Court could

hardly be expected to be the custodian of his own

bond. Section 12, page 135, Carter's Annotated

Code, provides, ''The clerks of the court shall each,

before entering upon the duties of his office, execute

a bond, with sufficient sureties, to be approved by

the Secretary of the Treasury, or the Court, or the

Judge thereof, in the penal sum of $20,000.00, for

the faithful performance of his official duties, and

file the same with the Attorney-General."

The next question that presents itself upon the

demurrer is whether in any event the action could

be maintained against the defendant Hills as clerk
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in his official capacity, when in fact he had ceased

to be such clerk at the time the action was brought,

but we will reserve the discussion of this question

until we get to a discussion of the order refusing to

direct a verdict, for the reason that that fact does

not appear upon the face of the complaint, and in

order to discuss it here, it would be necessary to in-

voke the rule that the court would take judicial

knowledge of who its own officers are, a rule that

we will not have to rely on in discussing this question

hereafter when the matter has been established in

the record.

The third question that arises upon the demurrer

is, should not the plaintiff proceed in the original

action in which the money was paid in, by motion,

and procure an order of court directing the clerk to

pay him the money. This, it w^ould seem to us, would

be the proper mode of procedure. In any event, no

action can be brought against the clerk of the court

until an order has been obtained directing the clerk

to pay over the money to the party entitled, for the

reason, that it is not for the clerk of the court to

determine who should receive money that is paid into

him as clerk; that is a judiciary function, and as

such, must be left to the judge of the court. Section

995 of the Revised Statutes pro\ndes how and where

moneys paid into the clerk of the court shall be de-

posited, and Section 996 of the Revised Statutes pro-

vides as follows: *'No money deposited as aforesaid

shall be withdrawn, except by order of the judge or
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judges of said court respectively, in term or in va-

cation, to be signed by such judge or judges and to

be entered and certified of record by the clerk, and

every such order shall state the cause in, or on ac-

count of which it is drawn."

The next question that we desire to discuss arises

on the motion to direct a verdict. The first ground

for that motion is that the action is one against the

defendant as Clerk of the Court, and that the evi-

dence shows that at the time the action was insti-

tuted defendant was not such Clerk, and has not been

such clerk at any time since. It will be noted that

the answer sets up the fact that prior to the bringing

of the action defendant Hills ceased to be clerk of

the court, and was succeeded by one J. J. Clarke,

and at no time since has he held that office; this

fact stands admitted upon the face of the pleadings.

We might say in connection with this point and be-

fore discussing it any further that the reply attempts

to set up facts with a view of estopping the defendant

from raising the point now under discussion. It is

averred in the reply that in the previous action be-

tween the same parties, defendant by his counsel had

raised the point that the action should have been

against him as Clerk of the United States District

Court, and not against him as an individual, and

that the court had sustained said point, and dis-

missed said action without prejudice to the bringing

of another action in that contention. No evidence,

however, was offered to prove, or to attempt to prove
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this allegation in the reply. During an argument

had in the lower court, however, it was contended

by the plaintiff's council that the court would take

judicial notice of the proceedings had before it in

another case, and that no proof on that point was
necessary. We will, therefore, briefly discuss the

question as to whether the court will take judicial

notice upon the trial of one action of matters and

things that occurred before it upon another trial.

Before enterinp; upon that discussion, however, we
wish to make the statement that we do not want to

be understood as conceding that upon a former trial

any such contention was made by counsel, or sus-

tained by the court, or that any of the facts set up

in that connection are true. On the contrary, we

wish it understood that while the defendant was on

that previous trial represented by other and differ-

ent counsel, and we are not in a position to state the

facts with the accuracy and positiveness with which

the same could be urged had we been present upon

that former trial, it is nevertheless our understand-

ing, derived from others, that the position taken, was

not that the defendant should be sued in his official

capacity as Clerk of the Court, but that the action

should be brought upon his bond under the statutory

provision above referred to, and this was apparently

also the understanding of plaintiff's counsel, because

in his complaint he seeks to avoid the necessity of

bringing the action on the bond, and justifies the

procedure he has taken by setting up the fact that
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no record of the bond can be found in the clerk's

office, overlooking as we have shown above, the pro-

vision of law which requires the clerk's bond to be

filed with the Attorney-General.

If then this question of what occurred in a former

case is out of the way—and that it is appears to us

so clear that it admits of no further discussion—it

now remains to be seen whether or not this action as

brought, can be maintained.

It is an admitted fact upon the face of the plead-

ings in this case, that the defendant Hills is not the

Clerk of of this Court and was not the Clerk of this

Court at the time this action was commenced. The

question then arises ; can one be sued as Clerk of the

Court when he is not Clerk of the Court? That this

cannot be done would seem apparent on the face of

it. Why could not the plaintiff, Valentine, with

equal propriety sue Mr. Hills as the Sultan of Zulu,

or the Emperor of Germany? He is not the Emper-

or of Germany nor the Sultan of Zulu, but neither is

he the Clerk of the Court. The action as brought

here does not affect Mr. Hills personally at all, but

can affect him only as an official in his official ca-

pacity, and since he has no official capacity is not

an official, the result of the action, whatever it may
be, is a nullity. That courts are not instituted for

the purpose of doing vain and idle things and of

passing judgments that can have no possible effect

is a proposition that merits no discussion. That no

judgment could be rendered in this action that would
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affect Mr. Hills as an individual is apparent for

the reason that he is not sued as an individual. As
v^^as said by the Supreme Court of South Carolina,

Loivry vs. Commissioners of Sinking Fund, 1

So. East 141-148.

"
. . . the party in possession being sued as an

officer, judgment can only go against him as such,

and not against him as an individual, for he is not

sued as such."

It is not necessary to cite further authorities upon

this proposition, because we do not think it will be

denied that when a person is sued as an officer or

in his representative capacity, judgment can only

go against him as an officer, or in his representative

capacity. That being the law it must necessarily

follow that a judgment against Mr. Hills as the Sul-

tan of Zulu or the Emperor of Germany, would be

just as effective as a judgment against him as Clerk

of the District Court of Alaska.

While there are no cases that hold that any action

of the character here brought can be maintained

against a Clerk of the Court, or other federal offi-

cial, there are cases that hold that an action for a

writ of mandamus, or a suit on the equity side of

the court for an injunction, whether mandatory or

prohibitive, may be brought against an official as

such for the reason, as we have heretofore seen, that

these forms of relief are directed against the official

and not the office and can affect him only person-

ally. But wherever such action or suit has been per-
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mitted to be brought, it is universally held that

whenever the term of office expires pending the ac-

tion, the action abates and comes to an end. The

only conflict that can here be found is upon the

question as to whether or not the outgoing defend-

ant's successor in office may be substituted and the

action thus continued. Some hold that this can be

done, but all courts hold that the action abates as

far as the defendant is concerned as soon as his of-

ficial character ceases.

See

Warner Valley Stock Co. vs. Smith, 164 U. S.

s. c. 17 Supreme Ct. Rep. 225.

Taylor vs. Savage, 1 How. U. S. 284.

The first case above cited was a suit in equity

brought to compel the defendant Hoke Smith, the

Secretary of the Interior, by mandatory injunction

to issue certain patents
;
pending the suit the defend-

ant Hoke Smith went out of office. The court held

that thereupon the suit abated.

The second case cited was an action brought

against the defendant Savage as the executor of an

estate. After judgment had been rendered in the

court below against the defendant as executor, and

before the case had been appealed to the Supreme

Court of the United States, the defendant went out

of office as executor, and an administrator de bonis

non was appointed in his stead, the court held that

the action had abated as far as the retiring executor

was concerned, that the newly appointed adminis-
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trator de bonis non might be substituted and made
a party and the action thus proceed.

Many more cases might be cited along this same

line. If under these authorities the action com-

menced against the defendant Hills, were such an

action as could be maintained at all against the Clerk

of the Court (which it is not, as we have heretofore

seen ) , the action would abate as soon as the defend-

ant retired fro moffice. That being the case, it is

difficult to see how an action could be brought

against him and maintained after his retirement.

However, that m.ay be there was no evidence offered

at the trial as to what actually did occur, and un-

less the contentio nof counsel upon the argument

for a motion for a new trial is sound, that is to say,

the contention that the court will take judicial knowl-

edge of what occurred before it in another and dif-

ferent case, it is not material what happened upon

the trial of that former case.

That the court will not take judicial notice of its

records or files in a cause other than the one on

trial, nor take judicial notice of anything done in

any other or different case from the case on trial,

we think is well settled, both upo nreason and au-

thority. The reason for the rule that the court will

not judicially notice such matters seems to us quite

obvious, for if the court were required to take judi-

. cial notice of what was done in one case, either pend-

ing or that had been pending before it, it would be

required to take judicial notice of what had been
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done in all cases and thus compel the court, before

a decision could be rendered in any one case, to ex-

amine the records and files in each and every case

that had been previously decided and determined in

that court commencing with the date of its organiza-

tion up to the time that its last decision was ren-

dered. ' What the effect of such a rule would be is

a matter that needs no discussion.

This question was before the Supreme Court of

California in the case of Stanley vs. McElrath^ 22

Pac. 673.

The trial court in this case took judicial notice of

the fact that a judgment had been entered by it in

favor of the defendant wherein the matters set up

in a counter claim had been adjudicated. The Su-

preme Court of California held that this was error

and in passing upon the question, say:

"Respondents conceded that there is no evidence in

the record to show such adjudication, but in support

of the findings argue that, as the claims were adju-

dicated in the same court, under section 1875, Code

Civil Proc, which permits the courts of this state to

take judicial cognizance of certain matters without

formal proof, the trial court properly dispensed with

formal proof of its own record showing the adjudica-

tions, and took judicial notice of them for the basis

of its findings. The method suggested would be an

easy one for supplying proof of a judgment, and, if

it could prevail, would place all judgments in the

same cour tbeyond the reach of inquiry as to their
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reliability, since what a court can judicially notice

in a case cannot be overcome by evidence."

Further, the court, in quoting from another Cali-

fornia case, say

:

"In the trial of one case the court can no more
take judicial notice of the record in another case in

the same court without its formal introduction in

evidence than if it were a record in another court."

This same question again rises in another case

before the Supreme Court of California,

Ral'ps vs. Hensler et al., 32 Pac. 243.

In California the trial courts exercise probate jur-

isdiction and it was alleged that one Hardy died, that

his will was admitted to probate an dthat letters tes-

tamentary were issued to the plaintiff. No proof of

these facts were offered but it was contended that

the court would take judicial notice of them inas-

much as the probate proceedings in the estate of

Hardy were in the same court ; and as in the former

case the Supreme Court of California held that the

court could not take judicial notice of what had

transpired in another case on a former trial, or of

the records in any case except of the one on trial;

and in passing on this question, say:

"In the first place, there is no evidence of any such

proceedings in any court; and, in the second place,

it is too clear to admit of question that the judicial

knowledge of the court does not extend to the con-

tents of its records in former actions or proceed-

ings."
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This same question also arose before the Supreme

Court of Colorado in the case of

Downing vs. Howlett, 40 Pac. 505.

This court also held that the court could take no

judicial notice of the records or proceedings in any

case other than the one on trial and in expressing

an opinion upon this question, say:

"We do not understand that there is any rule of

evidence or any rule or practice which would make

the record in any other suit evidence in a cause with-

out its production and offer. Nor do we understand

how the record in any other suit can be resorted to

by any court for the purposes of proof or the ascer-

tainment of facts essential to charge the defendant

with a liability, unless, in some one of the ways

known to the law, the record is produced and legiti-

mately brought to the court's attention."

To the same effect are also the following cases:

Ennox vs. Miller, 6 Nor. Wn. 722;
Grace vs. Bullou, 56 Nor. Wn.l075:
Granger vs. Griffin, 43 Nor. Wn. 297.

The second question that presents itself upon the

motion to direct a verdict is that there is no evidence

to sho wthat the plaintiff ever procured an order

from the court or judge thereof directing the defend-

ant as clerk to pay him the $500 upon which the

action is based. As we have already discussed that

question upon the order overruling the demurrer, we

will not here repeat ourselves.

The third question presented is, that if fraud were
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perpetrated by the plaintiff upon the defendant, the

plaintiff was equally guilty with the defendant, in

endeavoring to bribe an officer of the court. The

testimony in the case shows conclusively that Mr.

Hills in the first instance received the sum of $500,

taken by him from the registry of the court for the

use of Mildred Cosslett, to whom this money was

decreed to belong. This was on May 1st, 1901, and

further that on a subsequent date the decree decree-

ing this particular money to belong to Mildred Coss-

lett was modified, for the reason that the same was

erroneous for the reason that Mildred Cosslett had

not been made a party to the suit, and for that rea-

son the name of Emery Valentine was substituted in

her place. In the last mentioned decree it was or-

dered that said Hills might retain said $500 so drawn

by him, to be applied as his attorney fee for the

Cossletts, and from this decree an appeal was taken

by Emery Valentine ( see Record, p. 110). And fur-

ther that Emery Valentine had another cause pend-

ing in the District Court for the District of Alaska

brought at a subsequent date by Mildred Cosslett

against him to recover the identical money that was

decreed to belong to her erroneously in the first de-

cree in the case of Peoples against Valentine and

Cosslett (see Record, pp. 11 and 12), and further,

that on March 30th, 1903, Emery Valentine executed

to the defendant Hills a writing, which is in words

and figures as follows:
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"Juneau, Alaska, March 30, 1903.
"Hon. W. J. Hills, Juneau, Alaska.
"Dear Sir: This is to authorize you to retain from

funds in your hands as Clerk of the United States
Court, Division No. One, District of Alaska, the sum
of $500.00 your fee as attorney for Cosslett, the same
being the sum mentioned m a certain decree of court
modifying the original decree entered in the case of
DeNorton against Cossletts, and receipted for by
you. Very respectfully,

"EMERY VALENTINE." (See Record, p. 96.)

Mr. Valentine, the plaintiff in the court below,

sought to avoid the force of the writing last referred

to on the ground that the same was executed by him

under duress, or because some fraud had been prac-

ticed upon him. Now the only evidence in the rec-

ord tending to prove either fraud or duress is the

evidence of Mr. Valentine himself, who testified,

after testifying to the fact that he had the appeal in

the DeNorton against Cosslett case pending in the

Circuit Court of Appeals, and the case of Mildred G.

Cosslett. above referred to, pending in the District

Court of Alaska, as follows

:

"Q. To bring right down to the point, I want to

inquire about prior to the case of Mildred G. Coss-

lett against you, had you any conversation with Mr.
Hills in regard to that, and the dismissal of the other

case? A. I had.

Q. About how long prior to this trial was it? A.

This trial of Mildred G. Cosslett?

Q. Yes? A. It was not more than 24 hours, I

think the same day.

Q. State what occurred on that occasion. A.

First Mr. Hills met me and asked me if I had ex-
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plained to Mr. Malony. I said what? He said, I

am anxious, all I cai-e for is to protect myself. I

said, I will see about it. The next day I went to the
office of Malony & Cobb, and in the forenoon Mr.
Hills came in with me into the back room and sat

down. He says, "I want you to dismiss that appeal,"
and he says, "If you do, these other cases will be

—

you will have them your own way; and if you don't
we will do you up; that is all." I knew that they
could. He says, "I will see the judge and fix it all

right if you will dismiss that appeal—fix the other
two cases.

Q. The other two cases? A. Yes, sir.

Q. Was there another- cause pending? A. Two
of them

;
yes, sir.

Q. State if you gave any instructions to your
counsel then as to the dismissal of that case? A. I

called Mr. Malony and told him to telegraph to San
Francisco and dismiss the case that was in the Cir-

cuit Court of Appeals. It was to be heard in a day
or tvv^o I understood.

Q. Now, do you remember signing that paper
that has been introduced in evidence here, dated

March 30th? A. Yes, sir.

Q. Where did you sign it? A. In my own office.

Q. On Front Street? A. Yes, sir.

Q. Who brought it to you? A. Mr. Hills

brought it to me.

Q. What did he say? A. He says, "You might

sign this order now," he says, "and that will clear

the records." •

Q. You did sign it? A. I signed it.

Q. Did he ever pay you anything for the sur-

render of your claim to that money? A. No, sir.

Q. Whkt was the only consideration that induced

you to sign it—I mean to surrender and dismiss this

appeal?
"
A. Because I knew I would have judg-

ment rendered against me if I didn't sign it.

0. Now, at the time you agreed to surrender this

claim on Mr. Hills, I will ask you if you believed that
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Mr. Hills could carry out what he said he could do?

A. Yes, sir; I believed it.

Q. Is that the reason you acted upon it? A.

Yes, sir."

Now the record shows that the appeal in the case

of Emery Valentine against Peoples, as administra-

tor of DeNorton, was dismissed on February 27th,

1903 (see Record, p. 98), and the record also shows

that the case of Mildred G. Cosslett against Emery
Valentine was determined by judgment of non-suit

on the 13th day of February, 1903 (see Record, p.

77). Mr. Valentine concedes that the order bearing

date of March 30th was executed on that date, or

thereabouts (see Record, pp. 122 and 123). Mr.

Hills denies having had this conversation with Mr.

Valentine wherein the fraud, duress, coercion or

illegality consists, and gives his version of the trans-

action, according to which there was neither fraud,

duress, coercion, illegality or anything of like char-

acter practiced by him, and according to which the

transaction had between him and Mr. Valentine was
nothing more than a straightforward business trans-

action (see Record, p. 79 et seq.). But we will not

quote from Mr. Hills' testimony upon this point, for

the reason that it is not material for the purposes of

this discussion however convincing it might be in

determining the issue. This question arising upon

a motion to direct a verdict, it will appear from Mr.

Valentine's own statement admitting the same to be

true, which we do not desire to concede, except for
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the purpose of discussion, that the order executed by

him on March 30th, 1908, which is equivalent to the

payment of that amount of money by him to Mr.

Hills was executed for the purpose of corruptly in-

fluencing a decision of the court in other causes then

pending before it and that Mr. Hills was to exercise

his influence to bring about such a result, we do not

think it requires any discussion to establish the pro-

position that where money is paid in the furtherance

of such an illegal object as the corruption of a court,

that both parties are in pari delicto, or more proper-

ly speaking in particeps criminus, and that the court

will offer no relief to either, but leaves them where it

finds them. It is not necessary to cite authority to

sustain that proposition. The next point raised by

the motion to direct a verdict is that there was no

evidence in the case to show that there was any

duress or coercion exercised by the plaintiff over the

defendant at the time the order of March 30th, 1903,

was executed, and the plaintiff's in their own testi-

mony admit the payment of the said $500.00, which

was made by the execution of that order from the

plaintiff to the defendant, was a voluntary payment.

It will be observed from the testimony, above quoted,

in discussing the proposition of the last conversation,

above discussed, that when Mr. Valentine executed

this order, which he concedes to have executed on or

about the 30th of March, 1903, some six weeks had

elapsed since the appeal in the DeNorton case had

been dismissed, and nearly two months had elapsed
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since the case of Mildred Cosslett against him had

been determined by a judgment of the court. Noth-

ing could then be done in the Mildred Cosslett case,

because that had been finally determined in this

court, nor could anything be done in the case that he

had appealed, both were out of the way
;
yet he claims

that it was because he feared an adverse decision in

the Mildred Cosslett case that he executed this order.

The trouble with Mr, Valentine's story is that he did

not carefully consult these dates before bringing the

suit. As must be apparent to anyone from the pro-

ceedings appearing in the record, this suit was never

brought to recover $500.00, or any other sum, but

was brought with a view of attacking the character

of Mr. Hills, as well as the character of the former

judge of this court, and in framing up his story,

which is so framed that as far as the conversation is

concerned, it can only be refuted by the statement of

Mr. Hills himself. Mr. Valentine did what many
people do in concocting such stories, failed to make
the details such as the various dates contained in

these various documents, fit his story, partly be-

cause the documents were unaccessible to him, and

partly through oversight, but however that may be,

the fact remains that there was no duress or coercion

as far as Mr. Valentine was concerned when he exe-

cuted this writing and delivered it to Mr. Hills, for

the reason that the suit of Mildred Cosslett, in which

he claims he'was threatened, had Ion gsince been ter-

minated. We think it may be stated as a general



43

principle that unless there was such duress or coer-

cion that it was necessary for the person to act in

order to emancipate his person or property from

actually existing distress or injury, his act would in

law be admitted to be voluntary/

Bancroft vs. Bancroft, 42 Pac. 896

;

Wolf vs. Bluhm, 70 N. W. 73;
8 Am. & Eng. Enc. of Law, 649

;

10 Am. & Eng. Enc. of Law, 337;
Goodrich vs. Tenny, 33 N. E. 44;
'Henman vs. Newman, 12 Pac. 144;
Morrison vs. Bennett, 52 Pac. 553;
McMullan vs. Hoffman, 69 Fed. 509;
Clark vs. U.S., 102 U. S. 322;
School Dist. No. 2 vs. Lambert, 28 Ore. 219;
Patterson vs. Portland Smelting WorArs, 35 Ore.

96.

and if the money was paid, or the writing was exe-

cuted voluntarily, and not while Mr. Valentine was

under duress, he cannot, of course, recover it back.

Bourke vs. Whiting, 34 Pac. 172;

Field vs. Shorv, 34 Pac. 504;

Collins vs. Martin, 23 Pac. 95.

We contend that the court erred in refusing to give

Instruction No. 5, found on page 138 of the Trans-

script, requested by the defendant, for the reason

that the same is a correct and complete statement of

the law, and is not covered by any of the instructions

given by the court. The only acts of duress relied

upon by appellee as a reason for avoiding the force

and effect of the order of March 30th, 1903, by the

appellee Valentine to the appellant Hills are alleged

in paragraph 4 of plaintiffs reply (Tr., pp. 25 and
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26), where it is alleged that the appellee had prose-

cuted an appeal from the supplemental decree of

September, 1901, in the cause of DeNorton et al vs.

Cosslett et al., which appeal it is alleged was pending

in this court in the month of March, 1903, and ap-

pellee further alleges that appellant had procured

one Mildred G. Cosslett to bring an action in the Dis-

trict Court for the District of Alaska, Division No.

1 against appellee herein, and the appellee further

alleges that the order of March 30th, 1903, executed

by appellee in favor of appellant was executed by ap-

pellee while under duress and oppression exercised

over him by appellant. That appellant had intimated

that he would use his influence with the judge before

whom said cause of Mildred Cosslett against appellee

was to be tried unless appellee executed the order of

March 30th, 1903, but the evidence conclusively

shows that the cause of Mildred G. Cosslett against

the appellee was dismissed on the 13th day of Feb-

ruary, 1903 (Tr., p. 77), and that the appeal of

Valentine vs. DeNorton et al. waV- dismissed on the

27th day of February, 1903 (Tr., p. 98), consequent-

ly the appellee could not have been dominated or

controlled by reason of any threats of the appellant

with reference to the foregoing cases at the time he

executed the order of March 30th, 1903, for the rea-

son that the two foregoing cases had been disposed

of long prior to the 30th day of March, 1903, the day

of the execution of the order by the appellee in favor

of the appellant.
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"Where duress is pleaded and the party seeks to

escape liability on that ground, the burden is upon

him to prove the duress charged, the presumption of

law is that the contract or instrument, the execution

of which was claimed to have been procured by

duress, was the voluntary act of the party. In order

to overcome this presumption, the person asserting

the duress, must satisfy a jury by a preponderance

of the proof that the instrument was executed, or the

act done, under threats that overcome his will and

act in the premises when he would not otherwise

have done so. As stated by the Supreme Court of

Indiana : 'Did appellant turn over the property and

money and execute the written agreement while un-

der duress or coercion as alleged? This she was re-

quired to establish by a preponderance of the evi-

dence. Otherwise she must necessarily fail to re-

cover.' It is not sufficient to prove merely that the

threats were made; it is also incumbent upon the

person complaining to show that they constrained

his will and induced the promise. But the same

amount, or an equal degree of evidence is not re-

quired in all classes of cases. It has been held that:

'Much less force or putting in fear by the husband

would amount to coercion, which would avoid the

deed of the wife, than would be sufficient coming

from a stranger.' The fact of duress may be estab-

lished by direct or circumstantial evidence, but the

law will not i-ermit solemn contracts to be avoided,
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merely because the complainant may have made
them under duress."

3 Elliott on Evidence, Sec. 2173.

"As a general rule, proof of threats or menaces is

insufficient unless followed up by the proof that

they were effectual in overcoming the will."

Enc. of Evidence, page 896.

We submit that the court should have given the

pages 139 and 140 of the Transcript for the reason

that the same is a correct statement of the law, and

is not covered by any instruction given by the court

to the jury. If the appellee signed the order of

March 30th, 1903, voluntarily and while under no

duress from the appellant, then certainly the ques-

tion of duress is entirely out of the case, and while

we contend that the court should have granted the

appellant's motion to direct a verdict, yet since the

court denied that motion, he should certainly have

given the instruction above referred to as requested

by the defendant.

We further insist that the court should have given

the instruction requested by the appellant, found on

pages 140 and 141 of the Transcript, for the reason

that it is a correct statement of the law and the same

was not covered by any of the instructions given by

the court to the jury. The testimony of the appellee

was to the effect that the cause of Mildred G. Coss-

lett against himself had been procured to be brought

by the appellant, and that the appellant had mti-

mated that he would use his influence with the trial
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judge before whom said cause was to be tried, pro-

viding the appellee would not dismiss the appeal of

Valentine et al. vs. DeNorton et al., and sign the

order of March 30th, 1903. We insist, therefore,

that if the evidence shows that the cause of Mildred

G. Cosslett vs. Emery Valentine had been disposed

of long prior to the execution of the order of March

30th, 1903, the jury should have been instructed as

requested to find that the order was not given under

compulsion or duress.

We further insist that the court erred in refusing

to give the instruction requested by the appellant,

found on page 141 of the Transcript, for the reason

that the same is a correct statement of the law and

was not covered by -any of the instructions given to

the jury by the court. If it be true, as is claimed by

the appellee, that he executed the order of March

30th, 1903, in consideration of the appellant exer-

cising his influence over the judge before whom the

cause of Mildred G. Cosslett vs. Emery Valentine

was pending, for the purpose of inducing the judge

to decide the case in favor of Valentine, then Valen-

tine is equally guilty with the appellant, and the

court will not aid either party in the enforcement

of such an agreement, or in assisting either party in

recovering any money he paid on account of such an

agreement.

''Where the direct object of the parties is to do

an illegal act, the agreement is void, and it is imma-

terial that either or both did not know that the object
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was illegal ; ior as a general rule ignorance of the

law is no excuse."

9 Cyc. of Law and Procedure, page 569;
Brown vs. Columbus First Natl. Bank, 137 Ind.

655, 37 N. E. 158;
Church vs. Proctor, 66 Fed. 240.

"An agreement on the face of which no illegality

appears and of which neither the consideration nor

the promise in itself imports any illegality may nev-

ertheless be made for an illegal purpose, and the

agreement, although unobjectionable in its terms

may then be rendered void by the illegality of the

purpose for which it is made, the illegal intention

being common to both parties."

9 Cyc. of Law and Procedure, page 569.

We submit that the court should have given the

instruction directing the jury to find a verdict for

the appellant, which instruction is found at the top

of page 142 Transcript. There is absolutely no evi-

dence in the record to show or tending to show that

the appellant said anything to the appellee about his

influence with the judge of the trial court, and the

only testimony on that subject is that given by the

appellee himself wherein he said that the appellant

said to him ''unless you dismiss the appeal of DeNpr-

ton et al. vs. Valentine et al. we will fix you." There

is no testimony to show that the appellant said any-

thing whatever about the judge being adverse to the

plaintiff, and there is not a syllable of testimony in

the record to show that the appellant ever threatened

to use his influence with the judge adversely to the



49

appellee in any of the appellee's litigation ; and the

appellee testified that when he executed the order

of March 30th, 1903, to the appellant that nothing

was said by the appellant to him, except that the

appellant said that he desired to have the records

corrected so far as he was concerned (Tr., p. 123).

When a party seeks to recover money paid to another

by reason of duress or undue influence, he must show

that he was in physical fear of his person or that his

property rights would be seriously injured by the

party to whom he paid the same unless he so paid it

when demanded.

Bancroft vs. Bancroft, 42 Pac. 896

;

Wolf vs. Bluhm, 70 N. W. 73;

8 Am and Eng. Enc. of Law, 649

;

10 Am. and Eng. Enc. of Law, 337

;

Goodrich vs. Tenny, 33 N. E. 44

;

Henman vs. Newman, 12 Pac. 144;

Morrison vs. Bennett, 52 Pac. 553

;

.McMullan vs. Hoffman, 69 Fed. 509;

Clark vs. U. S., 102 U. S. 322.

We further contend that the court should have

given to the jury the instruction requested by the

defendant, found on page 142 of the Transcript, for

the reason that the same is a correct statement of

the law and was not covered by any other instruction

given to the jury by the court.

Section 995 of the Revised Statutes of the United

States provides as follows

:

"All moneys paid into any court of the United

States, or received by the officers thereof in any
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cause pending, or adjudicated in such court shall be

forthwith deposited with the Treasurer and Assist-

ant Treasurer or a designated depositary of the

United States, in the name and to the credit of such

court: provided that nothing herein shall be con-

strued to prevent the delivery of any such money

upon security according to agreement of parties un-

der direction of the court," and section 996 of the

Revised Statutes of the United States provides as

follows: "No money deposited, as aforesaid, shall

be withdrawn, except by order of the judge or judges

of said courts respectively, in term or in vacation,

to be signed by such judge or judges and to be en-

tered and certified of record by the clerk ; and every

such order shall state the cause in or on account of

which it is drawn."

The appellee failed to plead the procuring of any

.such order before the commencement of the action,

and the proof fails to show that any such order had

ever been made by the court or judge thereof; the

court having refused to direct a verdict, should cer-

tainly have given the instruction last referred to, for

the reason that the failure on the part of the appellee

to allege and prove such an order, would certainly

justify the court and jury in finding against the

appellee.

We further contend that the court erred in refus-

ing to give the instruction requested by the defend-

ant, found on pages 142 and 143 of the Transcript,

for the reason that the same is a correct statement
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of the law and was not included in any of the in-

structions given to the jury by the court. The ap-

pellee could not maintain any action to recover the

$500 which he paid to the defendant, unless he suc-

ceeded in proving that the same was paid under

duress. If the order were executed voluntarily, it

is immaterial whether or not there was any consid-

eration given for the same, because then it would

amount to a gift accompanied by delivery, and the

doner can never recover a gift which has been deliv-

ered to the donee.

Burke vs. Whiting, 34 Pac. 172;

Field vs. Show, 34 Pac. 504

;

Collins vs. Martin, 23 Pac. 95.

The Transcript, pages 143 and 144, discloses the

fact that no exception was taken to the refusal of

the court to give instructions tendered by the de-

fendant, but the tender of the instruction to the

court, and the court's refusal to give the same, and

the court then and there filing the same in the case,

obviates the necessity of an exception being taken,

under Sections 223 and 224 of Part 4, Chapter 21

of Carter's Annotated Alaskan Codes.

We further contend that the court erred in giving

instruction number one, found on pages 145 and

146 of the Transcript, for the reason that the same

is not a correct statement of the law, in this, that

the decree offered in evidence by the plaintiff au-

thorizing the appellant to pay the $500 to himself,

individually, is valid and binding on the Clerk of
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the Court, he being a ministerial officer, is bound

by the order of the court. If the appellant had paid

the money to any other individual under the order of

court there would not be any question but what the

d9cree of the court directing him to pay the money

to such individual would protect the appellant and

relieve him from any liability on account of having

paid the money in accordance with the decree of the

court, for the reason that he would have acted as a

ministerial officer and obeyed the order of the court,

which was regular and valid upon its face, and if

the order would protect him, providing it had re-

quired him to pay the $500 to sorne other person, we

see no reason why he should not be protected by the

order which directed him to pay the same to himself

individually.

We submit that the court erred in giving Instruc-

tion 5, found on page 147, to the jury, for the reason

that it is not a correct statement of the law, and we

have discussed the question therein involved hereto-

fore and will refer the court to the reasons hereto-

fore assignd.

We urge the same criticism of Instruction No. 6,

found on page 147.

We likewise urge the some criticism of Instruc-

tion No. 8, found on page 148 of the Transcript, and

we urge the additional objection to Instruction No. 8,

that the court nowhere defines what a sufficient con-

sideration would be, and the jury are left to conjee-
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ture as to what would be a sufficient consideration

for the execution of such an order.

We also contend that the court erred in giving In-

struction No. 9, found on pages 148 and 149 of the

Transcript, for the reason that the same is not a

correct statement of the law ; first, there was noth-

ing in the pleading or proo^ warranting the court in

giving any instruction on the question of appellee's

representation, as it is neither alleged nor proved

that the appellant made any false representations

to the appellee which induced the latter to execute

the order of March 30th, 1903 ; second, for the reason

that the evidence conclusively shows, as heretofore

stated, that if at any time the appellee was acting

under duress exercised over him by the appellant,

such duress had been removed long prior to the 30th

March, 1903, the date of the execution of the order,

and third, we urge the same objection as made to the

preceding instruction, with reference to the question

of consideration.

We submit that the record in this case discloses

the fact that the appellee brought this action, not be-

cause he believed the appellant owed him the money

sued for, but because he desired to make an unwar-

ranted attack on the judge and the clerk, who had re-

tired from office shortly before the institution of

the action ; and we believe while the appellee failed

absolutely to show any dishonesty on the part of

either the judge, upon whom he made the attack, or

the appellant herein, he did endeavor to show, how-
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ever, that he had participated in an attempt to use

corrupt means for the purpose of procuring a favor-

able judgment in the action of Mildred G. Cosslett

against himself, and this court should not aid him

in realizing the fruits of the judgment thus illegally

and unjustly secured.

Respectfully submitted,

J. A. HELLENTHAL,

SHACKLEFORD & LYONS and

LORENZO S. B. SAWYER,

Attorneys for Appellant.
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W. J. HILLS, AS Clerk, etc..

Plaintiff in Error,

vs. )>No. 1545.

EMERY VALENTINE,

Defendant in Error.

STATEMENT OF THE CASE.

This was an action at law brought by Emery Val-

entine, defendant in error, against W. J. Hills, plain-

tiff in error, and for brevity we will designate them

herein as plaintiff and defendant respectively. The

plaintiff alleged in his complaint, in substance, that at

all the times mentioned therein, the defendant was

Clerk of the District Court for Alaska, Division No. i
;

that on May 21st, 1901, there was in his hands as such

clerk the sum of $1099.70, belonging to the plaintiff,

which had been paid to the defendant as clerk in the

case oi E. R. Peoples, as admr., etc. vs. Emery Valen-



tine and J. G. Cosslett; that on said day defendant ap-

propriated and converted to his own use $500 of said

money; and the prayer was for $500 with legal inter-

est and costs (Rec, pp. 4-6).

The answer admitted that defendant was clerk of

the Court; that on the date alleged the sum of money

alleged was in his hands as clerk and paid in as alleged

;

but denied that the money was the money of the plain-

tiff. The answer further set up two affirmative de-

fenses: first, that in the case of Peoples vs. Valentine

et al., on the 25th day of April, 1901, the Court made

a decree adjudging the property in controversy in that

suit to belong to plaintiff, intervenor, and one Mildred

G. Cosslett, in the proportion one-fourth to plaintiff,

one-fourth to intervenor, and one-half to Mildred G.

Cosslett. The decree is set out in haec verba, but the

above is its substance so far as material.

The answer further alleged an amended and supple-

mental decree in said case made November 13th, 1901,

correcting the original decree by substituting the name

of Emery Valentine for Mildred G. Cosslett, thereby

decreeing to him one-half of said property. The third

paragraph of the supplemental decree, however, pro-

vided that defendant Hills should retain the $500

drawn out of the fund in court by him as attorney for

Joseph G. and Mildred G. Cosslett, as his attorney's

fee, upon his filing a thousand-dollar bond, conditioned

that he would pay the same to Valentine if Mildred

G. Cosslett should not prevail in any suit brought by



her against Valentine to recover said property (Rec,

p. i8).

The answer admitted that the defendant, on May
2ist, 1901, paid himself the sum of $500 out of the

money in his hands as clerk, and decreed to Mildred

G. Cosslett under the original decree (Rec, p. 19).

Second. A rslease executed by plaintiff to the de-

fendant of the $500 sued for.

The reply admitted the decrees, both original and

supplemental, but alleged that Mildred G. Cosslett

was not a party to the record in that suit, and the de-

cree in so far as it purported to award her any of the

property therein in controversy was void; that para-

graph three of the supplemental decree was wholly

void, for the reason that the Court had no jurisdiction

to allow Hills an attorney fee as attorney for Mildred

G. Cosslett, who was not a party to the suit, and no

jurisdiction to award Hills the money of the plaintiff

as attorney for J. G. Cosslett, and for the further rea-

son that there was no pleading of any kind to support

such award. It was further alleged that the release

plead, the execution of which was admitted, was with-

out consideration and obtained by fraud and duress

(Rec, pp. 23-27).

These were the issues made by the pleadings, so far

as now material. (There was a counterclaim pleaded,

but it disappeared in the evidence, was withdrawn,

and is not now in the case.)



The evidence tended to show and the jury found the

following state of fact:

On the 2 1 St day of May there was in the hands of

the defendant Hills, as Clerk of the District Court for

Alaska, Division No. i, $1090.70, which money was

paid to the defendant as such clerk in the case of E. R.

Peoples vs. /. G. Cosslett and Emery Valentine. This

was admitted on the pleadings (Rec, p. 99). It was

also admitted on the pleadings that on said day the de-

fendant as clerk paid himself the sum of $500 (Rec,

p. 19). This $500 was out of the moneys of Valentine,

which the Court had attempted to give to Mrs. Coss-

lett, Mrs. Cosslett not being a party to that suit (Rec,

PP- 55,56).

Valentine appealed from the decree in the case of

Peoples vs. Cosslett and Valentine, to this Honorable

Court (Rec, p. no). The record was printed and

also the brief for the appellant ( Rec, p. in).

On May 21st, 1902, Mildred G. Cosslett brought an

action in the District Court for Alaska against Valen-

tine to recover rentals of the same property that had

been involved in the case of Peoples vs. J . G. Cosslett

and Emery Valentine (Rec, pp. 74-76). This case

terminated in favor of Valentine on February 13th,

1903 (Rec, p. yj). Shortly before the action was to

be tried, the defendant Hills approached Valentine

and threatened that unless he dismissed his appeal to

this Court he would be "done up" by the trial court in

the action of Mildred G. Cosslett and another action



then pending (Rec, pp. 113, 125). Valentine "knew

that they could" (Rec, p. 113), so he directed his at-

torney to telegraph and dismiss the appeal, and it was

dismissed February 27th, 1903 (Rec, p. 98). Subse-

quently, on March 30th, 1903, Valentine executed the

following release:

**Hon. W. J. Hills, Juneau, Alaska.

"Dear Sir: This is to authorize you to retain from

" funds in your hands as Clerk of United States Court,

" Division No. i, District of Alaska, the sum of $500,

" your fee as attorney for Cosslett. the same being the

" sum mentioned in a certain decree of Court modify-

" ing the original decree entered in the case of Dc Nor-

^^ton vs. Cossletts, and receipted for by you" (Rec,

p. 96).

This paper was brought to Valentine by Hills, who

asked him to sign it, "and that will clear the records"

(Rec. pp. 113-114). There was no consideration for

it whatever (Rec, p. 114; also bottom p. 107).

The errors assigned relate to the ruling of the Court

in overruling a general demurrer to the complaint; in

refusing to direct a verdict for the defendant, and in

giving and refusing instructions.

The demurrer, and the order overruling it, have not

been brought into the record by being incorporated

into the bill of exceptions and can not therefore be con-

sidered by this Court. The same questions argued in

the brief of plain^ff in error under the demurrer are



also presented in the motion to direct a verdict for the

defendant. This question, reduced to its simplest

terms, is: Does the fact that in the title of the case the

defendant Hills is named "as Clerk of the United

States District Court for Alaska, Division No. i," re-

quire a reversal of the judgment? It is not pretended

that the complaint itself, apart from its caption, does

not state a good cause of action against W. J. Hills

—

not against the clerk, or the clerk's office, but W. J.

Hills, the man. All the argument contained in the

brief of the plaintiff in error from page i8 to 36, can

be met by running a pen through the words quoted. If

it be error, then it is harmless error. Nobody has been

misled by it; no issue was changed by it; no harm done.

It should be disregarded.

Alaska Code, Part III, Sec. 97.

But the words were merely descriptive of the ca-

pacity in which the defendant received the money, and

the judgment will support an execution de bonis

propriis.

Sass vs. Hirschfield, 23 Tex. Civil Ap., 396;

Hardy vs. Call, 16 Mass., 530.

The cases cited by plaintiff in error, we think, are

wholly beside the question here raised. They were all

cases against the action of the government, taken

through its officers. Counsel say (Brief, p. 31), "that

a judgment against Mr. Plills as the Sultan of Zulu



or the Emperor of Germany would be just as effective

as a judgment against him as clerk of the District

Court of Alaska." Well, suppose the defendant had

been named in the title of the cause "W. J. Hills, as

Sultan of Zulu, defendant," and the record were other-

wise just as it is, would the Court reverse the judg-

ment on that ground? Would it not be simply sur-

plusage, and as such disregarded? The pleadings made

up issues between Emery Valentine and W. J. Hills

and those issues, and those alone, were tried. Mr. Hills

was not injured because the lower court required the

title of his office, indicating the capacity in which he

first received the plaintiff's money, to be added to his

name in the caption.

Again, it is asserted with apparent gravity that we

should have sued the government in the Court of

Claims. The government didn't get our money. Mr.

Hills didn't put that $500.00 in his pocket pursuant

to any law, regulation or order of the government.

How is the government responsible?

Again, it is contended that we have no order for the

money. Take out the void third paragraph, and there

stands all the order needed. Every other litigant in the

case got his money under the same order we would

then have. Even Valentine got the balance due him.

Besides orders for the payment of money relate to

money still in the registry and keeping of the court.

Here Hills admits he has long since appropriated the

money to his use, and attempts to justify. The fund



has passed beyond the custody of the court. The whole

contention seems to us utterly frivolous.

It is next contended that the third paragraph of the

supplemental decree of November 13, 1901, constituted

a defense and was not void. This contention is over-

ruled by the recent decision of this Court in Jorgen-

son vs. Rapp, 157 Fed., 732.

It is next contended that the release of March 30,

1903, constitutes a defense. This contention is based

upon the claim that there was no sufficient evidence of

duress. We think the record does not sustain the claim,

but if it does it is immaterial, for the release was con-

fessedly without consideration, and a release without

consideration should be disregarded.

Wabash West. Ry. Co. vs. Brow, 65 Fed., 941.

In conclusion we respectfully submit that this

judgment should be affirmed, with damages for delay.

It was entered in the court below on the 26th day of

December, 1906 (Rec, 158). On the same day an

order was obtained staying execution until July i, 1907

(Rec, 159). Subsequently another order was obtained

staying execution until October i, 1907 (Rec, 160).

The bill of exceptions was filed on September 28, 1907

(Rec, 162), but the writ of error was not sued out till

December 11, 1907 (Rec, 177), and a supersedeas was

obtained on a bond for only $500.00 (Rec, 173-174-

175), while the judgment was for $692.66 besides in-



terest and costs (Rec, 157). It would seem that the

chief object in all these proceedings was delay.

The objections of the plaintifif in error to the judg-

ment are of the most technical kind. Not a suggestion

is made throughout the brief of a defense on the merits.

Indeed there could not be. The plain facts as dis-

closed by the record, are that defendant while clerk of

the lower court took and appropriated the plaintiff's

money to his own use. When sued for it he sought to

avoid being called to account by having, or at least

claimnig to have, a sinister and illegal influence with

the court, and threatening to use it to the detriment of

the plaintiff if resistance should be made to his bare-

faced graft. By this means he secured, nearly two

years after he first took the money, a release of the

claim; but this release was admittedly without consid-

eration. His claim of an employment by the Cossletts,

who never had or pretended to have any interest in the

property, was a barefaced falsehood ; but if it were true,

it was a matter for which the plaintiff was no more

liable than an utter stranger to the suit. We think it

a case in which the judgment should be affirmed with

damages for delay.

Owing to the delay of the plaintiff in error in pre-

paring and serving his brief (it was filed only two days

before the hearing), the defendant in error was unable

to file a brief on the day the case was submitted. This

Court thereupon granted the defendant in error thirty

days longer in which to file a brief. But on further
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consideration we have concluded to rest the case on this

mere memorandum of the points and authorities pre-

sented on the oral argument. The case seems to us so

plain that any extended argument upon it would be a

waste o fthe Court's time.

Respectfully submitted.

MALONY & COBB,
Attorneys for Defendant in Error.
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